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CURRENT TOPICS. 





The Kentucky Court of Appeals, in the case 
of Holmes v. Self, recently added another 
adjudication to the mass of authority on the 
very interesting question of when partner- 
ship real estate is to be considered as person- 
alty. The facts were as follows: Mayes and 
Hunter, partners in merchandizing, purchased 
a lot with partnership funds, and with the in- 
tention of erecting a business-house for their 
business on part of it, and of selling the re- 


mainder, or of building upon it and renting. 


This intention was partially carried out, but a 
portion of the lot remained unimproved. 
Upon the dissolution of the firm by the death 
of one of the partners, his heirs brought the 
action to recover an undivided third of that 
portion of the lot, remaining unimproved. It 
was urged on behalf of the plaintiffs that in- 
as much as the lot was not used for partner- 
ship purposes, it did not become partnership 
assets and never lost its legal character as 
real estate. Said the court, Hines, J: ‘‘We 
are of the opinion that the use to which 
the property is applied does not necessarily 
determine the question as to whether it is 
to be treated as personal or real estate, but 
that it is the intention with which the purchase 
is made that is the controlling element. If it 
were otherwise, real estate purchased with 
partnership funds, and for partnership pur- 
poses would at one instant be personalty at 
another realty, depending upon the facility 
with which the use was executed. So it ap- 
pears to us that the use to which the prop- 
erty is applied is only an evidence of the in- 
tention of the partners to make it personalty 
or realty, and if the intention to make it per- 
sonalty is clearly manifested by the partners 
in the purchase, the fact that there is a non- 
user for partnership purposes will not recon- 
vert it into real estate.’’ 


— > 





The Michigan Legislature recently passed 
an act requiring the judges of the Supreme 
Court of that State ‘‘to prepare and file a syl- 
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labus to each and every opinion by them de- 
livered.’’ The judges, after examining the 
law, addressed to the Governor a rather pithy 
letter upon the subject of this unique scrap 
of legislative stupidity, saying that they re- 
garded the law as unconstitutional, and stating 
as reasons for this view: 1. That it detracted 
from the dignity and importance of the office 
of State reporter, which had been established 
by the Constitution, inasmuch as it took from 
the office very important duties which, while 
not specified by the Constitution, were per- 
fectly well and universally understood to be 
attached to it. 2. That it would operate to 
make the syllabus a part of the record, public 
property, and ‘‘free for publication by any 
person,’’ and thus render the firm who at 
present hold the contract for the publication 
of the State reports for five years, and who 
are protected in such publication only by the 
State’s copyright in the name of the secretary 
of State, utterly defenseless against the com- 
petition of private parties, and eventually 
make their contract worthless. 

The judges might have added, as a reason 
against the expediency, that it would be pro- 
ductive of no little confusion from discrepan- 
cies which would inevitably arise in the 
construction and comparison, by inquiring 
members of the bar, of the language of the 
syllabus and opimon respectively. Each 
would be a part of the record and the language 
of the court, and therefore entitled to equal 
credit; but in the nature of things, discrep- 
ancies would arise. It is very difficult, if not 
impossible, in a syllabus, to state the mean- 
ing and effect of an opinion so as to avoid the 
possibility of mistake. And if the opinion in 
some minor point seemed inconsistent wich 
the syllabus, annoying difficulties would re- 
sult. ; 

There are other reasons, however, why we 
are glad that the court took this view of the 
matter. Such a law is an impertinence. 
While we are of the opinion that the Ameri- 
can public is more niggardly in its compen- 
sation of judicial officers than that of any 
other civilized country, we have been fre- 
quently impressed by the indecent methods 
taken by legislative bodies to get the greatest 
possible amount of work. A glaring ex- 
ample of this system is the California law 
withholding the salary of any judge who hap- 
pens to be behind his docket, without 
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any reference to the nature of the cases o 
which it is composed. 

We know that poorly reported decisions 
and judicial sloth are grave evils, and we 
sympathize with any rational attempt to rem- 
edy them. But we do not believe that any 
permanent good purpose can be _ sub- 
served by attempts on the part of the law- 
makers to treat benches of reverend judges as 
if they were gangs of irresponsible and dis- 
honest employees. A good article of profes- 
sional service'must be well paid for, the world 
over. If good, accurate, faithful reporting 
is a desideratum, let the legislature pay well, 
and there will be little difficulty in getting the 
work well done. If dockets get behind, in 
many instances more judges and larger sala- 
ries will be found an effectual remedy. 





The Senate Judicial Committee have re 
ported adversely upon the nomination of Mr. 
Stanley Matthews for the vacancy upon ‘he 
Federal Supreme Bench. If this action should 
be sustained by the Senate, we hope that the 
President in making a new nomination will 
take into consideration the universally express- 
ed desire of the profession that this vacancy 
should be filled by the appointment of a man 
eminent as a jurist and of judicial experience. 








DEMURRER TO EVIDENCE. 





More than any other common-law proced- 
ure, demurrer to evidence has been exempt 
from modification and regulation by statute. 
In none of the very numerous cases in the 
books, English and American, is there to be 
found the slightest allusion to change, en- 
largement or restriction, by act of Par- 
liament, of Congress, or of any state 
legislature. As the law on that subject 
stood in the days of the Richards and Ed- 
wards of England, it stands to-day, except, 
of course, the inevitable modifications wrought 
by a long course of judicial decisions. A 
siagle exception, however, may be noted; 
enough, according to the received maxim ‘‘to 
prove the rule.’’ In an Lowa case, Hardin vy. 
Snyder,! a doubt was expressed by the court 


115 Iowa, 460. 





whether or not, under the ‘reformed proced- 
ure’’ in force in that state, a demurrer to the 
evidence was any longer admissible. The 
dictum, however, was obiter, the cause went 
off on another point, and there was no deci- 
sion upon the abstract right to demur to evi- 
dence. 

Although this pleading, if it can be prop- 
erly so denominated, is ancient, it is by no 
means familiar to the profession, and, in some 
of our States is practically unknown. In 
others, however, are to be found many deci- 
sions indicating that it is not unusual thus to 
withdraw the case from the jury and submit it 
to the sole arbitrament of the court. What this 
mode of procedure is, and how far it is of 
use to the profession, it is the object of this 
paper to inquire. 

A demurrer to the evidence is so far 
analogous to a demurrer in pleading, that, as 
the latter puts in issue the legal sufficiency of 
the declaration or plea to sustain the action, 
or the defense as the case may be, so the 
former denies the adequacy of the evidence 
to sustain in law a judgment against the de- 
murrant. In either case it is a matter of law 
upon which the decision of the court is in- 
voked, for a’ demurrer to evidence does not 
transfer from the jury to the court the duty 
of deciding upon questions of fact. On the 
contrary, if properly taken, and legally joined, 
it eliminates from the case every vestige of a 
question of fact. It is an indispensable con- 
dition of the demurrer to evidence that, be- 
fore the opposite party can be compelled to 
join the demurrant in the demurrer, the latter 
shall admit the truth of every particle of his 
adversary’s evidence; not merely the, state- 
ments directly set forth in the testimony, but 
every fact that might, from that testimony, 
be reasonably, and fairly, and legally inferred 
by a jury if the case had been submitted to 
them.? 

The leading case on this subject is Gibson 


2 United States v. Jacob, 1 Brock. 520; Stanchfield 
v. Palmer, 4 Greene, 23; Shields v. Arnold, 1 Blackf. 
109; Cocksedge v. Fanshawe, 1 Doug. 132; McCreery 
v. Fike, 2 Blackf. 374; Green v. Judith, 5 Rand. 1; 
Gibson v. Hunter, 2 Blacks. 187; Forbes v. Church, 3 
Johns. Cases, 159; Patrick v. Hallet, 1 Johns. 241; 
Duerhagen vy. U. 8. Ins. Co., 3 8S. & R. 185; Lowry 
v. Mountjoy, 6 Call, 55; Chapize v. Bane, 1 Bibb, 612; 
Middleton v. Commonwealth, 1 Litt. 347; Vaughn v. 
Eason, 4 Yeates, 54; Feay v. Decamp, 15S. & R. 227; 
Sawyer yv. Fitts, 2 Port. 9; Lewis v. Few, 5 Johns. 
1; Alexander v. Fitzpatrick, 4 Port. 405. 
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v. Hunter,? decided in the House of Lords in 
1793. Chief Justice Eyre, of the Com- 
mon Pleas, delivering the answer of the 
judges to the questions propounded to 
them by the House of Lords,* says 
that ‘‘a demurrer to the evidence, though 
not familiar in practice, is a proceeding 
well known tothe law, and is analogous to 
the demurrer to facts alleged in pleading.’’ 
He proceeds to set out the function of the 
jury, and adds: ‘‘But when the party wishes 
to withdraw from the jury the application of 
the law to the facts, he demurs tothe evi- 
dence.’’ He then asks: ‘‘Under what cir- 
cumstances can a party demur to the evidence 
and oblige his adversary to join in the de- 
murrer?’’ and answers his own question to 
the effect that, if a matter of record or in 
writing constitute the evidence, a party may 


3 2H. Blackst. 187. 

4This answer, as reported by H. Blackstone, is 
something of a legal curiosity, as exhibiting, in a new 
and striking light, the intense devotion of the English 
judicial mind to ancient forms and venerable legal fic- 
tions. It is well known that when the House of 
Lords sits as the highest appellate court of the realm, 
the hereditary peers,those born to the purple and ut- 
terly innocent of legal lore, are conspicuous by their 
absence. The House, upon these occasions, is usu- 
ally composec of the Lord Chancellor, presiding, and 
those of the peers, ex-chancellors and the like, that 
have risen to their positions by virtue of their services 
and distinction in the legal profession. This has been 
the case for probably two or three centuries; but. in 
the olden time, a very different state of affairs ex- 
isted; the barons who actually sat as thavcourt were 
ignorant, not only of law, but literally of letters, and, 
to discharge the duties of judges, needed a deal of in- 
struction. The judges, therefore, were summoned 
by writ to attend the lords and advise them upon 
matters of law, in effect to decide the cases them- 
selves. Following the old fashion, the reason of 
which had so long ago vanished, the learned chiet 
justice expounded the law to his venerable and eru- 
dite confreres of the ermine much after the fashion of 
a professor drilling the ‘‘awkward squad’’ of a law 
class. He said: **My lords, in the nature of the 
thing, the question to arise out of the fact can not 
arise till the fact is ascertained. It isthe province of 
the jury to ascertain the fact under the direction and 
assistance of the judge. * * * * My lords, in the 
first stage of that process under which facts are as- 
certained, the judge decides whether the evidence 
offered conduces to the proof of the fact which is to be 
ascertained; and there is an appeal from his judgment 
by a bill of exceptions. The admissibility of evi- 
dence being established, the question how far it con- 
duces to the proof of the fact whichis to be ascer- 
tained, is not for the judge to decide, but for the jury 
exclusively, etc.’’ Whenit is remembered that this 
elementary instruction is administered by the chief 
justice of one of the highest law courts of the realm 
to the court of last resort, it is matter of wonder how 
a great system of judicature could not only live, but 
thrive, under such a load of anomalies, and useless, 
and antiquated forms and customs. 





demur, and his adversary must join in the 
demurrer. If, however, the matter be parol, 
he can demur, and his adversary may join in 
the demurrer. This is the doctrine of the 
old books, but, as will be seen, the later de- 
cisions leave to the adversary much less free- 
dom of action. The reason why a party 
must joinin a demurrer to written evidence 
is stated in Baker’s Case,> to be because 
‘there can not be any variance of matter in 
writing.’’ 

This last expression furnishes the rule as to 
joinder in demurrer. Certainty is the indis- 
pensable quality of the issue to be made by 
the demurrer to evidence. When the evi- 
dence is in writing, there can be no variation— 
litera scripta manet ; parol testimony, however, 
is often loose and indeterminate, and hence 
the rule was adopted as early as Baker’s Case 
that, ‘‘if the plaintiff produces witnesses to 
prove any matter of fact on which a question 
of law arises, if the defendant admits their 
testimony to be true, he may demur in law 
upon it.’”” In Wright v. Pyndar,® it was held 
that ‘the who demurs upon the evidence, 
ought to confess the whole matter of fact to 
be true, and not refer that to the judgment 
of the court.’’ These old cases have been 
a»undantly sustained by modern decisions 
heretofore cited, and it may fairly be con- 
cluded as the settled law upon the subject, 
that a party being willing to admit as true all 
the evidence produced by his adversary, and 
every conclusion which can be fairly and 
legally drawn from it, may demur to that evi- 
dence, and the court will require his adver- 
sary to join in the demurrer. 

This qualification of the rule should, how- 
ever, be noted, that a demurrer to evidence is 
only applicable to the party holding the af- 
firmative of the issue, and can not be applied 
to negative testimony,’ and consequently, a 
demurrer is rarely taken to the evidence of 
the defendant, who seldom holds the affirma- 
tive of the issue. Of course, when his plea 
confesses and avoids the allegations of the 
declaration, he holds the affirmative, and his 
evidence becomes liable to a demurrer by the 


-plaintiff.® 


It has been held a matter of doubt, whether 


5 Cro. Eliz. 753. 

6 Aleyn, 18. 

7 Goodman vy. Ford, 23 Miss. 592. 

8 Williams v. MeConnico, 27 Ala. 572. 
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the demurrant’s testimony can be considered 
by the court or included in the demurrer, and 
if so, what weight, if any, should be attached 
to it. In Woodgate vy. Threkeld,’ it was held 
that the evidence on both sides can not’be 
included in a demurrer, that the demurrant 
can not cause his own testimony to be taken 
as true, nor can the court, without usurping 
the province of the jury, decide upon its 
truth. This seems to be very reasonable ; 
but, on the other hand, in Hoyle v. Young,!° 
the court say: ‘‘We think the proper rule is 
to allow a demurrer to evidence at any time 
before the jury retire, although the party de- 
murring may have examined witnesses oun his 
part, the whole evidence on both sides being 
stated (which in all cases should be done), 
unless the court think the case clear against 
the party.’’ This last remark, it may be said, 
is not a little illogical. If the court thinks 
the case clear against the would-be-demur- 
rant, there seems to be no reason why he 
should not be permitted to meet his fate half 
way and be “‘put out of his misery,’’ by the 
judgment of the court against him npon the 
demurrer to evidence, nor why he should be 
compélled to goto the jury and very possibly 
obtain a verdict in his favor which the court, 
with its views of the case, would almost cer- 
tainly set aside, awarding a new trial. 

The practice of including in the demurrer 
to evidence the testimony of the demurrant 
is not justified by the weight of authority, 
but it is a matter of little or no consequence 
whether it be so included or not. If it con- 
tradicts the evidence on the other side, it is, 
of course, waived by the admission of the 
truth of that evidence, which is a condition 
precedent to the demurrer. If it does not 
contradict that evidence, it is immaterial; if 
it operates merely in mitigation of damages 
it is misplaced ; for, upon a demurrer to evi- 
dence, the court does not consider the ques- 
tion of damages or any other question of fact. 
The testimony of the demurrant, therefore, 
if it goes before the court at all, is the merest 
simulaerum of evidence ; if it is material, it is 
admitted away ; if it is immaterial, it is of no 
value. In Hart v. Callaway" it was held, 
that a party holding the negative of the issue 
after he has introduced repellant testimony, 

93 Bibb. 527. 

101 Wash. 151. 

11 2 Bibb. 460. 





can not compel his adversary to join in a de- 
murrer to evidence. The court says very 
properly that ‘‘a demurrer to evidence is in 
its nature an appeal to the law upon the facts 
asserted by the opposite party, and the de- 
murrant is said to rest or abide upon the law, 
demoratur in lege.’’12, The case of Hoyle v. 
Young ?* is freely criticised, and the opinion 
which is expressed in that case, that ‘‘a de- 
murrer to evidence may be allowed at any 
time before the jury have retired, and that all 
the testimony on both sides should be in- 
cluded in it,’’ is pronounced clearly errone- 
ous. This, there can be no doubt, is the 
proper view to be taken of the subject. 

Thus it may be considered settled: 1. 
That in any case at law the party, whether 
plaintiff or defendant, holding the negative of 
the issue, may, after the evidence of the af- 
firmative side has been given, demur to that 
evidence. 2. That in so demurring he ad- 
mits the absolute truth of the evidence pro- 


‘duced by his adversary, either formally by 


matter of record, or by the legal force and 
effect of the demurrer itself, and not only the 
truth of the testimony itself, but of all con- 
clusions that may be fairly and reasonably 
deduced from that testimony. 

There remains to be considered the follow- 
ing questions: 1. Whether and under what 
circumstances the court will compel the af- 
firmative party to join inthe demurrer; 2. 
What proceedings are to be had after the de- 
murrer has been joined; 3. The judgment to 
be rendered upon a decision of the éase upon 
a demurrer to the evidence; 4. How far and 
under what circumstances a demurrer to evi- 
dence is judicious and worthy of encourage- 
ment. 

I. Upon the first of these questions there is 
a diversity in the authorities, though the cur- 
rent seems to be in favor of the proposition, 
that when the proper admissions have been 
made, the right to demur is absolute, and the 
court will compel the affirmative ,party to 
join.* On the other hand it is held that, a 
demurrer to evidence being an unusual pro- 
ceeding, it is allowed or denied by the court 

12 Co. Lit. 71, b; 3 Black. Com. 314. 

131 Wash. 151 (supra). 

NGibson v. Hunter, 4 H. Blacks. 187; Dougherty v. 
Campbell, 1 Blackf. 39; Fowle v. C. C. of Alex., 11 
Wheat. 320; Ins. Co. v. Catlett, 12 Wheat. 383; Alex- 
ander y. Fitzpatrick, 4 Port. 405; Rohr v. Davis, 9 
Leigh, 240; Greeny. Buckner, 6 Leigh, 268, 
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in the exercise of sound discretion under all 
the circumstances of the case!, and that the 
whole proceeding in demurrer to evidence is 
under the control of the court.1® _[t, however, 
is not unreasonably to be concluded that the 
tight of the defendant to demur, after the 
very complete and thorough admissions which 
he must necessarily make, must find a correla- 
tive duty in the court to compel the joinder of 
the plaintiff. As the latter receives from the 
defendant in those admissions every thing that 
he could possibly expect from the jury; 7. e. 
a recognition of the absolute truth of his evi- 
dence, it is not unfair that the court should 
compel him to do at first, and directly, what 
he must needs do at last and indirectly, sub- 
mit his case upon the law to the judgment of 
the ceurt. 

II It is next to be considered what proceed- 
ings are to be had by the court after the de- 
murrer has been joined. On this point the 
authorities are uniform. The only question, 
on a demurrer to the evidence, is whether the 
evidence supports the issue or not, and the 
judgment is that it does or does not support 
it. After the demurrer-is joined, the jury 
may either be discharged,and after judgment, 
if necessary, a writ of inquiry be awarded to 
assess damages; or else the jury then empan- 
neled may assess conditional damages. In 
either case, however, the question of damages 
is with the jury, not the court, although the 
court can, as in other cases, graht a new trial 
if the damages be excessive!’. For the rest, 
it becomes the duty of the court to apply the 
law to the facts, and decide whether the evi- 
dence supports the issue, and in doing this the 
judge must draw every inference from the 
evidence that a jury could have drawn, and 
decide against the demurrant if the jury could 
have legally found against him on the evi- 
dence in the case!®. This ideais very strong- 
ly expressed in some of the cases; ‘‘the testi- 
timony,’’ says Chief Justice Marshall, in 
Pawling v. United States,’ ‘tis to be taken 


15 Young v. Black, 7 Cranch, 565; Jones v. Ireland, 
4 Iowa, 63; Sawyer v. Fitts, 2 Port. 9; Hampton v. 
Wyndham, 2 Root, 109. 

16 Taliaferro vy. Gatewood, 6 Munf. 320; Dunbar v. 
Beale,5 Munf. 241; Brandon vy. Huntsville Bank, 1 
Stew. 320. 

17 Humphreys v. West, 3 Rand. 516. 

18 Armstrong v. Armstrong, 29 Ala. 538; Donaldson 
v. Waters, 30 Ala. 175. 

19 4 Cranch, 219. 





strongly against him,’’ (the demurrant) ‘‘and 
such conclusions as a jury might justifiably 
draw, the court ought to draw.”’ 

III The judgment upon a demurrer to evi- 
dence, properly joined and fairly before the 
court, should be afinal judgment. If the evi- 
dence shows that the plaintiff ought not to re- 
cover, the court can not set aside the demur- 
rer and award a new trial,but should enter up 
judgment for defendant. The judgment stands 
in the place of the verdict of the jury, and in 
sase itis for the plaintiff, the defendant may 
take advantage of any defects in the declara- 
tion, by motion in arrest of judgment or by 
writ of error.2° Of course, if there should 
be irregularities, 1f the merits of the case 
have not been presented for adjudication, the 
judgment will be reversed upon an appeal or 
writ of error in a proper case, and a venire 


JSacias de novo awarded.*1 


IV. The practice of demurring to evidence 
has never been. in good repute with the courts. 
Mr. Justice Thompson, in the case of United 
States Bank v. Smith,** says: ‘*The language 
of adjudged cases on this subject is very 
strong to show that the court will be extremely 
liberal in their inferences where the party, by 
demurring, will take the question from the 
proper tribunal. It is a course of practice, 
generally speaking, that is not calculated to 
promote the ends of justice. If the objection 
to the sufficiency of the evidence is made by 
way of motion for a ngn-suit, it might be re- 
moved by testimony within the immediate 
command of the plaintiff. The deficiency 
very often arises from mere inadvertence, 
and omission to make inquiries which the wit- 
nesses examined, could probably answer.’’ 
In the note to this case, the reporter adds: 
“The demurrer to evidence is an unusual and 
antiquated practice,which this court and other 
courts have recently endeavored to discourage 
as inconvenient, aud calculated to suppress 
the truth and justice.of the cause.’’ In Pat- 
rick v. Hallett,** Livingston, J., reprobates 
the practice of demurring to evidence as pro- 
ductive of considerable delay and expense,’’ 
but does not show why or how. So far from 
increasing expense or protracting litigation, it 


20 Knox v. Garland, 2 Call, 241; United States Bank 
v. Smith, 11 Wheat. 171. 

2\ Gibson v. Hunter, 4H. Blacks, 187 

2211 Wheat. 179. 

23:1 Johns. 241. 
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would seem to operate in the opposite direc- 
tion. If the case goes to the jury, and there 
is a verdict against evidence,and juries some- 
times will do that sort of thing, there must 
needs be a newtrial and consequent delay 
and expense; whereas, if there had been a 
demurrer to evidence, the judgment of the 
court will probably be acquiesced in. At the 
worst there might be an appeal or writ of er- 
ror, and one of these modes of settling the 
question in the trial court is as subject to that 
contingency as the other. 

How a demurrer to evidence can be sup- 
posed ‘‘calculated to suppress the truth and 
justice of the cause,’’ is rather difficult to 
conceive. When a plaintiff has produced all 
his documents, examined all his witnesses, 
done his very wickedest, it is no hardship on 
him for the defendant to say in effect, ‘* your 
papers are all right, your witnesses are all 
honest men and have told the exact truth, and 
now we will leave the matter to his honor.’’ 
That a negligent practitioner may sometimes 


be caught napping and be brought to grief by ° 


a demurrer to his evidence is certainly true ; 
but that should not particularly discredit this 
line of strategy, for there is something in the 
law books about vigilantibus,non dormientibus 
—which may be considered distinctly applica- 
ble to such a contingency. 

It sometimes happens, however, that a de- 
murrer to evidence is followed by most disas- 
trous results to the demurrant. A very 
notable case of this sort was that of Judith v. 
Green.?* Plaintiff, being a colored woman, 
sued for her freedom, and that of her children, 
upon the ground that her owner had directed 
by his will that, at his death, she and they 
should be emancipated. The defendant con- 
troverted the fact that at his death the testa- 
tor owned the slaves at all, and insisted that 
in his lifetime, he had given them to one Ball, 
a needy and improvident relative; and 
through Ball, defendant claimed them as 
slaves. Whether there had been a gift or 
loan of the negroes to Ball, was a very doubt- 
ful question, plaintiff contending that the ar- 
rangement was only a loan, and defendant 
that it was a gift, divesting the testator of all 
title to the slaves, and rendering inoperative 
the part. of his will relating to them. At the 
trial, plaintiff made out barely a prima facie 


25 Rand. 1. 





case, and defendant introduced a number of 
witnesses whose testimony cuntradicted that 
of the plaintiff, and then—demurred to the ev- 
idence, including in his demurrer, according 
to the rule in Virginia, his own testimony as 
well as that of the plaintiff. The court below 
held, with some difficulty, that plaintiff was 
entitled to a recovery upon her testimony, and 
that defendant, by his demurrer, had waived 
his, had overruled the demurrer, and gave 
judgment for the plaintiff. 

Upon appeal by the defendant, the court 
(Coulter, J.), after a thorough analysis of 
the evidence, arriving at the same conclusion 
as the court below, says: ‘The whole of de- 
murrant’s evidence consists of a train of cir- 
cumstances, the only object of which is to 
show a state of things precisely opposite to 
that which is to be inferred from the evidence 
on the other side, and not set up a dis- 
tinct defense consistent with it. The judg- 
ment must be affirmed, unless this court 
could award a ventre faeiasdenovo. * * * 
We cannot do this. The defendant demurs 
and puts his evidence in the demurrer. This 
is taken to be waived, and the demurrer over- 
ruled and judgment for the plaintiff. Would 
it have been a ground for a new trial in the 
court below, that he had been mistaken, had 
been deluded by this practice aud had been 
obliged to waive his best defense, and to rest 
his case upon the insufficiency of the plaintiff’s 
evidence to prove the issue? Perhaps not; 
but if it would, this court can not hear an 
original motion for a new trial. We must say 
whether the issue on the part of the plaintiff 
is supported or not; if it is, we must affirm ; 
if itis not, then we may reverse and enter 
judgment the other way. The defendant had 
a clear right to demur to the plaintiff’s evi- 
dence subject to the rule that his must be 
waived. It was not the business of the court 
below to apprise him of his danger in doing 
so, and it does not appear to me that we can 
relieve him from the consequences, and give 
him another chance before a jury. On the 
whole I think the judgment must be affirmed.’’ 

From this case it is abundantly apparent 
that the practice of demurring to evidence is 
sometimes very critical. Admissions in their 
best estate are perilous, and upon the whole, 
it is safest to take all the chances and confess 
nothing, except upon legal compulsion. 

Won. L. Murrrer, Sr 
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COUNTERCLAIM IN THE REMOVAL OF 


CAUSES. 





Falls River Manufacturing Company v. Brod- 
erick, 12 Cent. L. J. 372, involves an interesting 
question. Plaintiff brought suit in the State court 
for less than three hundred dollars. Defendants 
appearing, filed an answer and a counterclaim for 
one thousand dollars. ‘lhe case was removed to 
the United States Circuit Court, where a motion 
to remand was sustained upon the ground that 
the amount in dispute, within the meaning of the 
act of Congress, must be determined from the 
plaintiff’s demand, and that the counterclaim of 
defendants could not be -onsidered in determin- 
ing that amount. This was directly in conflict 
with Judge Blatchford’s decision in Clarkson v. 
Munson, 4 Fed. Rep. 257. 

These two decisions seem to be the only cases 
in which the question has been discussed. I 
take issue with the first case and with the views of 
the writer who added the note to the report of the 
case. The act of Congress, March 3. 1875, pro- 
vides that. ‘*where the amount in dispute, exclu- 
sive of costs, exceeds the sum or value of five 
hundred dollars,”’ ete.. a case can be removed 
from the State to the Federal court. Under the 
Missouri statute, the answer may deny plaintiff’s 
ciaim, and may contain a counterclaim. Revised 
Statutes, 1879, sees. 3521-2. There was then in 
dispute the claim of plaintiff against defendants, 
as well as the counterclaim of defendants against 
the plaintiff. 
that cases may be removed where plaintiff claims 
a sum exceeding five hundred dollars, but broad- 
er language is used. The ‘‘amount in dispute” 
determines the right. Judge Treat*’s view is based 
somewhat on the principle that the circuit court 
would not originally have had jurisdiction, and 
therefore could not obtain it by the removal. But 
that position is not sound. 

The Supreme Court has decided that the juris- 
diction of the circuit court is dependent upon the 
act under which the case is removed, and not up- 
on the legislation which confers original jurisdic- 
tion upon that court; and that it matters not that 
the case removed was not originally cognizable 
there,provided it is within the terms of the remov- 
al act. Gaines v. Fuentes, 92 U.S. 10. To the same 
effect, Dillon on Removal (2d ed.), 15, and cases 
cited. Itis therefore clear that the-fact that the 
plaintiff could not have originally brought the 
suit in the circuit court, 1s no answer to the right 
of removal where the requisite citizenship exists, 
and “the amount in dispute exceeds the sum or 
value of five hundred dollars.” 

Judge Treat’s opinion really concedes that the 
case was within the letter of the Removal Act, 
but abounds 1n suppositions as to what might be 
done by the defendant with the counterclaim 
after the circuit court obtained jurisdiction. It 
will do to consider that question when it arises. 
The Removal Act confers jurisdiction. But, of 
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ourse, if a counterclaim is merely interposed to 
obtain a removal, and with a fraudulent intention 
to deprive the State court of jurisdiction, un- 
doubtedly upon that fact coming to the attention 
of the court, a question of easy solution would 
arise. The court would do as is done when 
original jurisdiction is obtained by fraud and de- 
ception—refuse to entertain the suit. Steiger v. 
Bonn, 4 Fed. R. 17; Blair v. Turtle, 5 Id. 394. 

Judge Blatchford’s decision not only comes 
within the letter and spirit of the Removal Act, 
but it is amply supported by authorities constru- 
ing analogous statutes. Judge Dillon in his Re- 
moval of Causes (2d ed., 66) says: ‘It is madea 
condition of the right to an appeal or writ of error 
to the Supreme Court, that the ‘matter in dispute 
exceeds the sum or value of two (now five) 
thousand dollars, exclusive of costs.’ The cases 
arising under this clause are collected and accu- 
rately stated by Mr. Phillips, and will be found, 
in many instances, applicable to questions arising 
in this regard under the Removal Acts.”’ It will 
be observed the language in the two acts is in 
substance the same. Stinsman v. Dousman, 20 
How. 461, was a suit to recover $481.16, as rent 
fora parcel of land. The statute of Minnesota 
allowed equitable defenses to be set up in law ac- 
tions. The defendant set up an equitable defense 
involving the tile to land which was valued at 
$8,000. The District and Supreme Courts of Min- 
nesota gave judgment for plaintiff, and defendant 
sued out a writ of error. In the Supreme Court 
of the United States the defendant in error ob- 
jected to the jurisdiction of that court, because 
the matter in dispute was not of the value of 
$1,000, the amount then necessary to authorize a 
writ of error. The court, however, held that the 
amount in dispute was not merely what plaintiff 
claimed, but that the matters involved by 
the equitable answer must be _ considered, 
and that the court, therefore, had jurisdic- 
tion. Ryan v. Bindley, 1 Wallace, 66, was 
decided when the act regulating appeals 
to the Supreme ‘Court required the matter in dis- 
pute to exceed $2000. Bindley sued Ryan for 
$1000. Ryan put ina plea that Bindley owed 
him $4000, and claimed the right to set off against 
Bindley’s demand, and to have judgment for the 
excess. That kind of a defense and judgment was 
allowed by the Ohio statute, which was adopted 
by the rules of practice in the United States courts 
sitting in that State. The Supreme Court held 
that the amount in dispute exceeded $2000, and 
that in such cases the set off must be considered 
in determining that amount. 

In Irvy v. Evans, 97 U.S. 1, it was held that 
though the amount of the judgment in the court 
below is insufficient for an appeal, yet if it appear 
that collateral rights of the parties are affected by 
the judgment, and these collateral rights are of 
sufficient value, that the court will entertain an 
appeal. Under similar State statutes, where the 
right of appeal is limited to cases where the 


- “amount in dispute’’ exceeds a certain sum or 





440 THE CENTRAL 


LAW JOURNAL. 








value, it has been expressly decided that the count- 
er-claim must be considered in determining that 
amount. Aslip Bros. v. Hard, Pearson & Co., 38 
Iowa, 697; Uplinger v. Kittering, 43 Id., 483; 
Payne v. Miller, 6 Blackf. (Ind.) 178; Skillman v. 
Lachman, 23 Cal., 199. 

It may be conceded as stated by a correspondent 
in 12 Cent. L. J. 408, that the motion in the prin- 
cipal case was properly sustained. The point 
alone that I take issue with, is as to the general 
doctrine that a counterclaim is not to be consid- 
ered in determining the amount in dispute under 
the Removal Acts. 

I think the motion to remand in the principal 
ease should have been sustained, because the 
amonnt of the counterclaim was not controverted. 
It stood upon the record undenied, therefore, un- 
der the general rules of pleading admitted. Now 
unless some kind of an issue is raised that puts 
the counterclaim in dispute, there is no contro- 
versy regarding the same. Even where plaintiff’s 
claim exceeds $500, a cause cannot be removed 
until an issue is made, and the pleadings show a 
controversy—not merely a suit to which there is 
no defense. Stanbrough v. Griffin, 52 Iowa, 112. 
This is because, in determining the ‘amount 
in dispute,’ the court is not bound by the 
petition for removal, but is governed by the plead- 
ings inthe case. Berger vy. County Com., 5 Fed. 
R. 23. FRANK HAGERMAN. 








NATIONAL BANK—TRANSFER OF SHARES 
—PURCHASE BY BANK THROUGH THE 
MEDIATION OF A BROKER. 


JOHNSTON vy. LAFLIN. 





Supreme Court of the United States, October Term, 
1880. 


Where the president of a bank, which shortly after- 
wards became insolvent, purchases through a broker, 
a large number of shares of the bank stocks, pays for 
them with the bank’s funds, and passes them to the 
credit of the ‘sundry stock account,’’ and has them 
entered, upon the stock register, in his own name, as 
trustee, still, if the seller was ignorant of such facts, 
and dealt with the broker as with a principal, the 
transaction is valid, and the sale will not be set aside 
and the seller declared still a stockholder in respect to 
those shares in an action to effect that purpose by the 
receiver of the bank, notwithstanding the statute to 
the effect that no banking association shall be the pur- 
chaser of any shares of its own stock. 


Appeal from the Circuit Court of the United 
States for the Eastern District of Missouri. 

Mr. Justice F1ELD delivered the opinion of the 
court. 

The questions raised in this case are important 
to owners of shares in the National banks, but 
they are not difficult of solution. The delay in 
their decision has been caused by the great pres- 








sure of business upon the court, and not from 
any doubt as to their proper disposition. The ap- 
pellant, the complainant below, is the receiver of 
the National Bank of the State of Missouri, ap- 
pointed by the comptroller of the currency on the 
27th of June, 1877. The bank failed on the 20th 
of that month. The defendant, James H. Britton, 
was its president, and had been for some years. 
On the 16th of May, 1877, and for some time pre- 
viously, the defendant, Laflin, was a stockholder 
of the bank, owning eighty-five shares of full- 
paid stock. He was not a director of the bank, 
nor had he any personal knowledge of its actual 
financial condition. It is to be presumed that he 
regarded that condition as sound, for up to the 
time of the failure he continued to deposit funds 
with it for a company of which he was a resident 
director at St. Louis. On the day mentioned, 
May 16,1877, he sold his eighty-five shares to a 
broker, to whom he delivered his certificate of the 
stock, with a blank power of attorney indorsed 
thereon, authorizing the attorney, whose name 
might be subsequently inserted by the broker, 
or any orher party becoming the owner of the 
certificate, to transfer it on the books of the bank 
in such form and manner as might be necessary 
or required by its regulations. Latlin did not at 
the time know for whom the stock was bought; 
information on the subject was withheld from 
him. He received for the price agreed, the 
broker’s check on a banking-house in St. Louis, 
which was paid,the same day, on presentation. 
The broker was, however, In fact acting for Brit- 
ton, the president of the bank, who represented 
that he was purchasing for himself or for a party 
whose name he did not disclose. There was no 
mtimation that he was making the purchase for 
the bank or inits interest. He gave the broker 
his individual check on the bank for the price of 
the stock, which was paid on presentation. Sub- 


sequently, but on the same day, he received the 
a. 


certificate, and thereupon directed a bookkéeper 
in the bank, named Geralt, to fill up the power of 
attorney with his. the boéokkeeper’s name, and to 
transfer the certificate to his, Britton’s, name, as 
trustee, on the transfer book or stock register of 
the bank, which was accordingly done. He had 
at the time to his individual credit at the bank, 
several hundred dollars more than suflicient to 
meet his check. He had -for years dealt largely 
on his own account in its stock, and there was 
nothing in the transaction between the broker and 
himself to awaken suspicion as to its legality or 
propriety. Some days afterwards, on the 29th of 
the same month, at an election of directors, he 
represented and voted on the stock purchased. It 
appears, however, that whilst the shares stood on 
the official stock register in the name of Britton 
as trustee, without stating for whom he was 
trustee, the transaction was entered on the stock 
ledger in an account with him as * trustee of the 
bank.’’ And by his directions the bookkeeper 
credited his individual account with the amount 
of the check given for the shares, and charged 
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the same to the ‘sundry stock account.’’ In 
other words, the entries on the books—other than 
the official stock register—showed that the stock 
was purchased by Britton for the benefit of the 
bank and paid for with its funds. But neither 
Laflin nor the broker had any notice of the man- 
ner in which the transfer was made, or of the 
entries on the books of the bank, or that the pur- 
chase had been made with its funds. The book- 
keeper, Geralt. who made the transfer and the 
entries, had, however, actual knowledge of the 
facts. 

‘The presen: suit is brought by the receiver of 
the bank to set aside the purchase of the eighty- 
five shares,to compel Laflin to repay the money re- 
ceived,and Britton to retransfer to him the shares 
o nthe books of the bank, and to have him de- 
clared to be still a stockholder in respect of those 
shares. 

The statute declares that the capital stock of 
every national banking asaociation shall be di- 
vided into shares of one hundred dollars each, 
and be transferable on its books in such manner 
as may be prescribed by its by-laws or articles, 
and that every person becoming a stockholder by 
such transfer shall, in proportion to his share, 
succeed to all the rights and liabilities of the 
prior holder. There was no by-law of the asso- 
ciation regulating transfers of its shares, but each 
certificate of stock contained this provision: 
‘Transferable only on the books of the said 
bank, in person or by attorney, on the return of 
this certificate, and in conformity with the provi- 
sions of the laws of Congress and the by-laws 
which may be in force at the time of such trans- 
fer.” The statute also declares that no associa- 
tion shall be the purchaser of any shares of its 
own capital stock, unless the purchase be neces- 
sary to prevent a loss upon a debt previously con- 
tracted. The purchase by the bank. through its 
president, in the present case, was not made to 
prevent such a loss. Laflin was not indebted to 
the bank at the time he sold his shares. The re- 
ceiver, therefore, starting with the conceded fact 
that the purchase by the bank was prohibited, 
and, therefore, illegal on its part. seeks to charge 
Latlin with the consequences of such illegality, as 
though he had dealt directly with the bank, or 
had known at the time that the purchase was 
made for it. He assumes such knowledge by 
Laflin, because the party with whose name the 
blank power of attorney was filled, to make the 
transfer of the cerfificate of stock, was cognizant 
of the facts. His argument 1s substantially this: 
The transfer of the stock is not complete until 
made on the books of the bank, and the attorney 
who made it knew that the purchase was by the 
bank and with its funds, and his knowledge was 
the knowledge of Laflin. 

The general doctrine that the principal in a 
transaction is chargeable with notice of matters 
affecting its validity, coming to the knowledge of 


his agent pending the proceeding, is not ques- | 


tioned. Had Geralt, the bookkeeper, been ap- 





pointed by Laflin to make the sale, and had he, in 
negotiating it, learned the facts as to the purchase 
and use of the funds of the bank, there would be 
ground to invoke the application of the doctrine. 
But such was not the position of Geralt to Laflin. 
The sale was consummated, so far as Laflin was 
concerned, when he delivered the certificate, 
with the power to transfer it, to the broker. The 
latter did not mention the name of the principal 
for whom he was acting. He declined to give it. 
Laflin had a right, therefore, to treat him as the 
principal, and, if he was competent to make the 
purchase, the sale was valid. Shares in the cap- 
ital stock of associations, under the national 
banking law, are salable and transferable at the 
will of the owner. They are, in that respect, like 
other personal property. The statute recognizes 
this transferability, although it authorizes every 
association to prescribe the manner of their trans- 
fer. Its power in that respect, however, can only 
go to the extent of prescribing conditions essen- 
tial to the protection of the association against 
fraudulent transfers, or such as may be designed 
to evade the just responsibility of the stockholder. 
It is to be exercised reasonably. Under the pre- 
tense of prescribing the manner of the transfer, 
the association can not clog the transfer with use- 
less restrictions, or make it dependent upon the 
consent of the directors or other stockholders. It 
is not necessary however, to consider what restric- 
tions would be within its power, for it had imposed 
none. <As between Laflin and the broker, the 
transaction was consummated when the certificate 
was delivered to the latter, with the blank power 
of attorney indorsed, and the money was received 
from him. As between them, the title to the 
shares then passed; whether that be deemed a le- 
gal or equitable one, matters not; the right to the 
shares then vested in the purchaser. The entry 
of the transaction on the books of the bank, where 
stock is sold, is required, not for the translation 
of the title, but for the protection of the parties 
and others dealing with the bank, and to enable 
it to know who are its stockholders, entitled to 
vote at their meetings and receive dividends when 
declared. It is necessary to protect the seller 
against subsequent liability as a stockholder, and 
perhaps also to protect the purchaser against pro- 
ceedings of the seller’s creditors. Purchasers 
and creditors, in the absence of other knowledge, 
are only bound to look to the books of registry of 
the bank. But, as between the parties to a sale, 
it is enough that the certificate is delivered with 
authority to the purchaser, or any one he may 
name, to transfer it on the books of the company, 
and the price is paid. If a subsequent transfer of 
the certificate be refused by the bank, it can be 
compelled, at the instance of either of them. 
Bank v. Lanier, 11 Wall. 369; Webster v. Upton, 
91 U. 8. 65; Bank of Uticav. Smalley, 2 Cow. 777; 
Gilbert v. Manchester Lron Co., 11 Wend. 628; 
Commercial Bank of Buffalo vy. Kortright. 22 
Wend. 362; Sargeant v. Franklin Ins. Co., 8 Pick. 
90. 
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The transferability of shares in the national 
banks is not governed by different rules from those 
which are ordinarily applied to the transfer of 
shares in other corporate bodies. The power of 
attorney indorsed on the certificate is usually 
written or printed, with a space in blank for the 
name of the attorney to be inserted, for the ac- 
commodation of the purchaser. The subsequent 
filling up of the blank by him with another name, 
instead of his own, as it may suit his convenience, 
does not so connect the vendor with the party 
named as to charge him with the latter's knowl- 
edge, and thus affect the previous transaction. A 
different doctrine would put a speedy end to the 
signing of powers of attorney in blank. And in- 
struments of that kind are of great convenience in 
the sale of shares of incorporated companies, and 
are in constant use. The name with which the 
blank may be subsequently filled up by the pur- 
chaser is not, in practice. regarded as affecting 
the previous sale in any respect, but as a matter 
which concerns only the purchaser. It would be 
a source of disturbance in business if any other 
result were attached by the law te the proceed- 
ing. 

The further position of the receiver, that the 
assets of the bank constituted a trust fund for the 
benefit of its creditors. and, where wrongfully 
diverted, can be followed in whosesoever hands 
they can be traced, may. as the statement of a 
general doctrine, be admitted. But it has no ap- 
plication to the case at bar. Here no assets of the 
bank were received by Laflin. What he received 
came from the broker, the only person with whom 
he dealt or whom he knew as principal in the ne- 
gotiation. The circumstance that the purchase was 
actually in the interest of the bank—though of 
that fact the broker was iguorant—can not affect 
the latter’s character as principal. so far as Laflin 
was concerned. which he bore in the negotia- 
tion. 

The whole taansaction, om the part of Laflin, 
was free from any imputation of fraud. He sold his 
shares to a person competent to purchase and hold 
them, and received the stipulated price. It 
would be a perversion of justice and of the ordi- 
nary rules governing men in commercial transac- 
tions, to hold the sale, under the circumstances, 
vitiated by the relations of the purchaser to oth- 
ers, of which the seller had no knowledge, or any 
grounds to entertain a suspicion. The validity of 
the sale of stock can not be made to depend upon 
the aceident of the immediate purchaser, or of 
the party to whom he may transfer the certificate, 
in filling up the blank in the power of attorney 
with the name of a person, to make the formal 
transfer, who is acquainted with the secret inter- 
ests of others in the shares purchased. The valid- 
ity of a sale and its completeness must be de- 
termined by the relation which the contracting 
parties at the time openly bear to each other. Of 

course, the whole case here would be changed if 
the sale by Laflin had not been made in good 
faith, but was made merely to evade his jusc re- 


sponsibility as a stockholder. or to work a fraud 
upen other stockholders or creditors of the bank. 
Decree affirmed. 





CARRIERS OF PASSENGERS—FEMALE PAS- 
SENGER — EXCLUSION FROM LADIES’ 
CAR. 


BROWN v. MEMPHIS, ETC. R. CO. 


United States Circuit Court. for the Western District 
of Tennessee, April 25,1881. 


A railroad company may rightfully exciude from 
the ladies’ car a female passenger whose reputation is 
s0 notoriously bad as to furnish reasonable grounds to 
believe that her conduct will be offensive, or whose 
demeanor at the time is annoying to other passengers; 
but she can not be excluded for unchastity not affect- 
ing her conduct or furnishing reasonable grounds to 
believe that she will misbebave in the car, when her 
| conduct at the time was ladylike and unexceptiona- 
ble. The charge of the court in this case (5 Fed. 
Rep. 499), re-affirmed on motion for a new trial. 


Jane Brown, colored. purchased a first-class 
ticket at Corinth. and tuok her seat in the ladies’ 
car. She was ordered by the conductor to go into 
another car filled with emigrants, in which there 
was smoking and bad air. and on her refusal she 
was put out with such force, as she swore, that 
her thumb was dislocated and her neck badly 
bruised with choking. The conductor denied the 
injuries, and said that he did not hurt her at 
all,but used only force enough to disengage her feet 
from the seat around which she had clasped them. 
Governor Stone was in the car, and testified to her 
good behavior at the time, and corroborated the 
conductor by saying that he did not see any 
| choking, and if it had occurred, he must have seen 
it. She exhibited a dislocated thumb to the jury, 
and the doctor and other highly respectable wit- 
nesses testified to seeing the injured thumb and 
abrasion on the neck. Another witness testified 
to seeing the choking from the platform through 
the window. She was a colored woman, but no 
right to exclude her on account of colour was 
claimed by the company, the defense being that 
she was a notorious courtesan, addicted to the 
use of profane language and improper conduct in 
publie places. She recovered a verdict for $3,000 
at the session of the court at Jackson, in October, 
1880, before a jury of as intelligent white men as 
could be impanelled. The case was now presented 
to the court on a motion for a new trial, 

HAMMOND, J., delivered the opinion of the 
court: 

This case is again before me on a motion for a 
new trial, and J have been aided by lengthy oral 
arguments and an elaborate printed brief for de- 
fendant, of unusual earnestness and exhaustive 





research. It is conceded by the learned counsel 
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for defendant, **that in all cases of exclusion for 
any reason, we have not found a single case of a 
woman, but that on account of color, in Railroad 
Company v. Williams, 55 Ills. 185, and Railroad 
Company v. Miles, 55 Pa. St. 209,"° towhich may 
be added Railroad Company v. Brown, 17 Wall. 
445, and other cases not necessary to cite. This 
statement accords with my own researches: for 
when this case was before me on demurrer, I en- 
deavored diligently to discover if the defense set 
up in the special plea in this case had ever before 
been made. The reasonis plain. Thieves, riot- 
ers, gamblers, drunkards, or otherwise disorderly 
persons, are not generally women, nor while trav- 
eling do women often misbehave, our own sex 
being substantially monopolists of these vices; 
nor are they generally engaged in any calling 
which can be used to the detriment of the carri- 
er’s business, by using his means of transporta- 
tion to solicit patronage for a rival line, as in 
Jencks vy. Coleman, 2 Sumn. 221, the leading case 
on this subject. And it is for this reason that 
sarriers, acting upon the notions of chivalry that, 
with all its vices, characterize our sex, seek to 
protect women from the rude conduct of the dis- 
orderly, by providing for them a special ‘ladies’ 
‘ar,’’ in which, while traveling alone, they may 
be somewhat secluded. And,in my judgment, 
this case of Jencks v. Coleman has been often mis- 
applied, as it has been in argument here, during 
which its language has been repeatedly quoted 
with constant reiteration of emphasis. In deliv- 
ering his opinion in the case, Mr. Justice Story 
uses language which, interpreted in the light of 
the facts he was considering, and of the facts of 
subsequent cases that have followed it properly in 
judgment, contains the enunciation of a principle 
that has become established law. But when he 
speaks of the character and conduct of passengers 
“who are guilty of gross and vulgar habits of con- 
duct, or who make disturbances on board, or 
whose characters are doubtful, or dissolute or sus- 
picious, and a fortiori, whose characters are 
unequivocally bad,’? he means character, hab- 
its and conduct that are injurious to the other 
passengers in the sense that it subjects them 
to loss at the hands of the thief or gam- 
bler, to discomfort by reason of personal 
trespass and insult, or to annoyance by the ex- 
hibition of gross and vulgar habits. He does not 
mean that the common carrier, in the interest of 
the public, or its own supposed interest, shall be- 
come a censor of individual morals by assuming 
to classify his passengers according to his own 
ideas, more or less fastidious, of their character 
or conduct as established by their private lives. 
The carrier has nothing whatever to do with pri- 
vate character or conduct, except so far as it fur- 
nishes him with evidence of a probable injury 
about to be inflicted on his other passengers or 
his business. He must carry all who come prop- 
erly dressed and who behave genteelly, and can 
not Classify them according to their general moral 
reputations, though he may exclude those who 











are at the time inflicting injury and annoyance, 
or who have so unequivocally bad reputations for 
some vice that tends to injure and annoy the pas- 
sengers, that he has reasonable grounds to assume 
that they will, if permitted to remain, put the 
vice in practice; nor need he wait for an overt 
act. Itis easy enough to imagine the case of a 
dissolute man or woman so abandoned to habits 
of unchastity, that either would in a railroad car 
give just offense by lascivious solicitations, the 
exhibition of indelicate manners, or the use of 
improper language; and a reputation for such 
conduct would justify exclusion. This is the issue 
made by the special plea here, and the one sub- 
mitted to the jury and found against the defend- 
ant corporation undera charge almost identical 
with the language of this opinion on that point. 
The difficulty in this case arises from the fact that 
the defendant was not willing to confine the issue 
to that of the special plea, which alleged that the 
plaintiff was a notorious courtesan, addicted to 
the use of profane and indecent language in pub- 
lic places, and of gross and vulgar habits of con- 
duct (Vide 4 Fed. Rep. 38), and which, if the 
jury had found to be true, would have been a good 
defense, but insists that on the facts as proved, 
and under the general issue, it was entitled to a 
verdict, and should now have a new trial because 
the court did not adopt that view. I can not bet- 
ter present the principle upon which we were 
asked to try the case, than by extracting it from 
the brief of defendant’s counsel. **We submit,” 
say they, ‘that nothing could be more repulsive 
to ladies, and their fathers, husbands and brothers, 
than to know that whores may be seated beside 
them in railroad ecars.*” And again: **Why es- 
tablish or maintain ‘ladies cars’ at all, if whores 
and all other classes of improper characters can 
get admittance there, and their exclusion there- 
from can only be justified from bad conduct at 
the time?*’ This position was presented and il- 
lustrated by the argument ad hominem before the 
jury, and to the court, with great vehemence, and 
is not without some force. Passirg the question 
whether the jury on the facts would so designate 
this plaintiff, the argument, in my judgment, is as 
wholly unsound as if applied to prevent the char- 
acters described from walking on the same street 
with *‘ladies.”’ Nor do L see why it should not 
be applied to men as well as women, so as to eXx- 
clude whoremongers nat only from the *ladies’ *’ 
ear, but from that in which **gentlemen” ride. 
But the experience of every man who travels 
demonstrates that, as a fact, no such classification 
is attempted; and the proof was satisfactory tha 
this company does not adopt it, and no regulation 
was proved that especially authorized it. The 
conduetor testified that he was instructed to keep 
out improper characters, which he considered 
would exclude prostitutes; but defendant was 
challenged by plaintiff’s counsel to prove a single 
instance in which a woman had ever been ex- 
cluded from their ladies’ car for want of a reputa- 
tion for virtue at home; and no such instance was 
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offered, except the exclusion of this plaintiff 
twice before by this same conductor. On the 
other hand, the plaintiff proved that she had fre- 
quently traveled in the *‘ladies’ car’’ on this road 
with other conductors, and had never been ex- 
cluded except by this one; and that women known 
to be prostitutes had traveled in such cars with- 
out objection, and that this conductor had been 
seen talking familiarly in the ‘ladies’ car’? with 
white women known in the town where plaintiff 
lived, and all along the road, as belonging to the 
denounced class. The conductor denied all 
knowledge of this, and it may be that he did not 
know it; but it is strange that more exclusions by 
himself or other conductors were not shown, if it 
was the habit of the company to so classify the 
passengers. It was proved that the car in which 
this plaintiff was ordered to ride, was filled with 
‘virtuous ladies. wives, mothers and daughters, 
and their husbands and fathers;*’ and yet this 
woman, notwithstanding the pretended regula- 
tion, was to be placed *‘in contact’ with them. It 
is true they were ‘‘emigrants,”* but none the less 
entitled to protection at the hands of the carrier; 
and while they might have sought protection in 
the ‘‘ladies* car,” as suggested in the argument, 
they vould have had to pay first-class fare, as this 
plaintiff did, to be so entitled. The truth is, this 
whole defense is based upon a strained construc- 
tion of the word ‘‘ladies,”’ as applied to ‘-ladies’ 
ear,”’.used in the parlance of railroad people. In 
Bass v. Railroad Company, 36 Wis. 450, a male 
passenger was forcibly ejected from a car, and the 
defense was *‘that the car into which the plaintiff 
entered was a ‘“‘ladies* car, set apart by a regula- 
tion of the company for ladies and for gentlemen 
accompanying ladies. as plaintiff knew ;*’ and the 
court, in justifying this regulation, does say that 
“even women or men accompanying women of 
offensive character or habits may be excluded, so 
as to group women of good character on the train 
together, sheltered, as far as practicable, from 
- annoyance and insult.*° This ix the nearest ap- 
proach to any judicial sanction fur the argument 
under consideration I have found. Passing the 
fact that it is obiter, the language quoted, like that 
of Jencks v. Coleman, must be understood to ap- 
ply only to cases **where it can be satisfactorily 
proved,’’ to use the words of the learned chief 
justice in Venton y. Railroad, 11 Allen, 304, *‘that 
the condition or conduct of a person was such as 
to render it reasonably certain that he would oc- 
casion disturbance or annoyance to other passen- 
gers if he was admitted into a publie vehicle or 
allowed longer to remain within it.’ This case 
was expulsion from a street railroad car where 
the plaintiff was intoxicated and used loud, 
boisterous, profane and indecent language. So it 
is with all the cases cited by defendant; not a 
single one goes upon any other ground than that 
there must be either existing, or apprehended, 
some iujurious, offensive or otherwise annoying 
conduct of the person excluded, and the mere 
presence of persons of immoral character in a 





public car, where the immorality is of the kind 
alleged in this case, and is confined to the private 
life of the individual, and does not affect her 
habits and conduct in public places, is no mere a 
sufficient ground for exclusion, than their presence 
in the streets, horse-cars, omnibuses or other such 
vehicles would be. Any other rule would pro- 
hibit them from traveling altogether, for they 
may as well be excluded from these last as from 
the railroad cars. Indeed, the American style of 
railway carriages is incompatible with any such 
classification of passengers; the cars are con- 
structed to seat not less than sixty persons, and 
when virtuous ladies travel in such conveyances, 
they need not, and do not, expect to find that se- 
clusion which is possible in social life at home, at 
hotels and at places of amusement. The ‘ladies’ 
car” is not designed alone for women whose vir- 
tue is above reproach, but for those whose habits 
and behavior are modest, genteel and irreproach- 
able while traveling alone or with male compan- 
ions of like habits, and in it these may find some 
seclusion from the sometimes boisterous and 
rough ways of men traveling without the re- 
straints of female society, but not seclusion from 
the presence of other women whose private lives, 
perhaps, are not what they should be, although 
their public demeanor is chaste and modest. The 
plaintiff in this case proved indisputably, I think, 
that she is not repulsive in appearance, is accus- 
tomed to dress well, and even handsomely; be- 
haves in a ladylike manner, and that on this oc- 
easion her conduct was unexceptionable. The 
Gefendant offered some proof of isolated occa- 
sions which might impeach her of unladylike be- 
havior, but the proof was clearly inadequate to 
fasten upon her the imputation contained in the 
plea—that she was ‘addicted to lascivious and 
profane conversation and immodest deportment 
in public places.’” The conductor, it is said, 
swore that she was talking through the window to 
two “low-down men,’ and when he ordered her 
out, she said, ‘Ill be d—d if I do;”’ and it is urged 
that she did not contradict this in her proof. 
The court does not remember whether she specifi- 
cally contradicted the conductor or not, but the 
proof was all submitted to the jury, the witnesses 
were. before them, and they were the judges of 
the facts. She proved that at weddings, parties, 
picnics, and all manner of social gatherings among 
the most refined and elegant women of Corinth, 
she was employed to serve refreshments and wait 
upon the *‘virtuous ladies, wives, mothers and 
daughters, and their husbands and fathers,’’ and 
to nurse them in sickness. If this be so, and there 
is not the least doubt of it, where she and her 
reputation are best known, itis difficult to see how 
her presence ina ‘ladies car’’ could be offen 

sive to entire strangers, or even to those to whom 
she was known at home. Onthis occasion she sat 
in one end of the car alone, two or three other 
women being in the other end, the remaining pas- 
sengers being men without female companions, 
among them the governor of the State, who testi- 
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fied to her good behavior, then and at all other 
times in public. On proof like this I do not see 
how the jury could have found otherwise than a 
wrongful exclusion, except upon the theory al- 
ready discussed, that the mere presence of an un- 
chaste or ‘kept woman,” as she was called by cer- 
tain witnesses and some of the counsel, is a suffi- 
cient justification for exclusion from this particu- 
lar car. in which otherwise she was entitled to 
ride, and an obligation on her to ride in another 
ear, assigned not to women of her class particu- 
larly, but which was offensive to her because 
smoking was allowed in it, and because it was 
crowded with passengers traveling at lower rates 
than she paid, and that too, while she had accord- 
ing to contract the right to as pure air and as good 
accommodations as other women traveling ona 
first-class ticket. The most careful consideration 
of the case fails to procure the assent of my judg- 
ment to such a doctrine, not only for the reason 
already stated, but for another mentioned in the 
charge to the jury: That such a regulation would 
practieally place the character of every woman, 
virtuous or not, for trial before every railroad con- 
ductor, and the reputation of her private life 
might at any time be called in question by him. 
The arguiaent that the couductor and railroad 
company act at their peril, and are liable in dam- 
ages for mistakes in judgment, does not remove 
this difficulty. Itis an inadequate redress for sucha 
wrong as that of saying to a virtuous woman that 
she must ride in another car because not believed 
to be chaste enough to ride in the *:ladies’ car” set 
apart for virtuous ladies. It is an unreasonable 
regulation, and finds nota single case to justify it, 
that a conductor shall undertake to classify his 
passengers according to their moral character or 
want of it, when their manner, dress and habits 
of conduct are not offensive. 


WILL—UNDUE INFLUENCE—EVIDENCE — 
PRESUMPTIONS, 


STOKES v. MILLER. 


Supreme Court of Pennsylvania, February 7, 1881. 


1. The fact that the will of the testator contains a 
slight bequest te the counsel by whom it was drawn, 
(who had been the trustee and man of business of the 
testator, and was made her executor and the trustee 
of her grandchildren, the principal legatees, by its 
provisions), is not such evidence in itself of undue in- 
fluence as toshift the burden of proof, and raise a 
presumption against the will. 


2. **Undue influence,’’ to affect the provisions of a 
testament, must be such as subjugates the mind of the 
testator to the will of the person operating upon it; 
and ,in order to establish this, proof must be made of 
some fraud practiced, some threats or misrepresenta- 
tions made, some undue flattery, or some physical or 
moral coercion employed, so as to destroy the free 
agency of the testator; and these influences must be 








proved to have operated as a present constraint at the 
very time of making the will. 


Error to the Court of Common Pleas No. 4 of 
Philadelphia County. 

F. E. Brewster, Byron Woodward, and F. C 
Brewster, Esqs., for plaintiff in error; John Dolman 
and William A. Husband, Esqs., for defendant in 
error. 

GREEN, J., delivered the opinion of the court: 

In the court below this cause was a feigned 
issue, framed in obedience to a precept from the 
Orphan’s Court, requiring the determination of 
two questions of fact, affecting the last will and 
testament, with codicil annexed, of Harriet Ward. 
The facts alleged against the validity of the will 
and codicil in question, were the mental unsound- 
ness of the testatrix, and fraud and undue in- 
fluence exerted upon her by Edwin L. Stokes. 
The issue was made up in the form generally ob- 
served, by making the executor plaintiff, and the 
contestants defendants, the issue being the valid- 
ity of the will. The plaintiff proved the execution 
of the will and codicil, and rested. The defend- 
ants then putin a large amount of testimony, in 
support of their allegations of mental unsound- 
ness, and fraud and undue influence. The cause 
Was left to the jury by the court upon these ques- 
tions of fact, and was determined in favor of the 
defendants by the verdict. The case is brought 
here upon various assignments of error claimed 
to have been committed in the admission of evi- 
dence, and in the charge and answers of the court. 

The testatrix. Harriet Ward, who died on Feb- 
ruary 14th, 1872, in Philadelphia, was a wid- 
Ow about sixty years of age. She was twice mar- 
ried; first to one David Kyle, and, after his death, 
to Hugh M. Ward. Her second husband died dur- 
ing her life. By the first husband she had three 
children; Robert, who died during the war; Su- 
san M. and John W. Kyle. The two latter were 
the contestants of the will; but the son, John W., 
having died pending the proceeding, his wife 
Catharine was substituted in his place. The con- 
testants are, therefore, the daughter and daugh- 
ter-in-law of the testatrix. By her second hus- 
band Mrs. Ward had a child, Virginia, who died 
in 1869. She also had three grandsons, children 
of her son John W. Kyle, to wit, Robert, John 
and David, aged about eight, ten and twelve years, 
respectively, at the time of Mrs. Ward’s death. 
There were also two other children of her son 
John, both daughters, Katie and Harriet E., aged 
about three and twelve years. The foregoing ap- 
pear to be all of the nearest relatives of the testa- 
trix who survived her. Her property consisted of 
a tract of land in Texas, several parcels of real 
estate situated in the city of Philadelphia, several 
ground-rents upon property also in the city, sev- 
eral burial plots, a mining right on a tract of 
land in the State of Connecticut, a morgage, 
some United States bonds, some railroad bonds, 
and some bank stock. ‘The whole of this 
property is very precisely described, in items, in 
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the will, and is said to have been worth about 
$25,000 or $30,000. The will contains but two be- 
quests; one of a tract of land, containing 640 
acres, in Jasper County, Texas, to Edwin L. 
Stokes, in fee simple; and the other, of all her 
remaining estate, real and personal, to the same 
Edwin L. Stokes, as executor and trustee, to hold 
and invest, with power to change investments, to 
receive the rents and profits of the real estate, and 
the interest and income of the personal estate, 
and accumulate all the income, after deducting 
taxes, legal charges and expenses, until the three 
grandsons above named arrived at the age of 
twenty-one years. After their arrival at twenty- 
one, the rents and income of the accumulated cap- 
ital and income were to be paid over to the said 
three grandsons in equal shares, semi-annually, 
until they reached the age of twenty-eight years, 
when the whole of the principal and accumula- 
tions of the estate was to be divided in equal 
shares between the said three grandsons. The 
codicil simply directed the trustee to hold three 
gold watches, some silver spdtns and jewelry for 
the same legatees until their age of twenty-eight 
years, when they were to be delivered to them. 

The testatrix had become estranged from her 
daughter, Mrs. Miller, for a number of years 
on account of a family difficulty, and it seems 
from the undisputed testimony, that herson John 
W. Kyle was somewhat given to intemperate hab- 
its. One witness testified. that she gave as a rea- 
son for leaving her son out of her will, that he 
was.too dissipated. that the children would never 
be benefited by it. ’ 

The will was executed on Jauuary 22, 1872, and 
the codicil on February 8, 1872. The cireum- 
stances attending its execution, as detailed by the 
witnesses, were substantially as follows: The tes- 
tatrix had a slight attack of sickness in December, 
1871, while ona visit to a neighbor, and then spoke 
of making a will, and the grandsons as the objects 
of her bounty, and gave reasons why she would 
leave nothing to her son or daughter. In Janu- 
ary. 1872, she wroté to Mr. Stokes a letter, stating 
she was very sick, and was very anxious to see 
him. He went at once, and he testifies that she 
told him she wanted him to draft a will for her. 
She then gave him instructions as to her wishes, 
which were to leave the Texas land to himself, a 
life-interest in her house to Mary Ann Deal, and 
the residue of her estate to her three grandsons. 
He prepared such a will, which she executed, af- 
ter keeping ita few days in her possession. It 
was left witn her; but later in the month'she in- 
formed Mr. Stokes that she wanted to change the 
wills leaving Mary Ann Deal out. She wished 
another will drawn, and desired that her property 
should all be enumerated. She told him what 
property she had, and went up stairs and brought 
down her deeds, bonds and papers. She called 
these all off, and he took a list of them, and from 
that he prepared the second will, which is the 
will of January 22, 1872, now in dispute. He left 
it with her for three or four days,so she might 





read it and see if it was correct. On January 22d, 
he and the subscribing witnesses, Edward 8. 
Lawrance, a member of the bar, and uncle of the 
plaintiff, and Frank Stokes, a brother, went to 
Mrs. Ward’s to have the will signed and witnessed. 
All three were examined on the trial and gave the 
same account of what took place. Mr. E. L. 
Stokes read the will aloud to Mrs. Ward. Mr. 
Lawrance asked her whether that was to be her 
last will and testament, and whether she wished 
him and Frank Stokes to witness it. She said: 
‘“*Yes:” and added, that it would be necessary to 
have pen and ink, which she got and placed on 
the table. She then signed the will, and Law- 
rance and Frank Stokes signed it as subscribing 
witnesses. She handed the will to E. L. Stokes, 
and asked him to keep it, which he did. All these 
witnesses testified that she was in perfect posses- 
sion of her faculties; that her mind was clear and 
bright, and that she was a very intelligent wo- 
man. Mr. Lawrance, who had known her from 
the spring of 1870, and had business transactions 
with her, said, that there was not the least difli- 
culty in making her understand the contents of 
the will: never had any difficully in making her 
understand anything; she was an intelligent and 
well-educated woman. At that time she was, in 
my opinion, competent and able to make her last 
will and testament. At the execution of the 
codicil she had become more feeble; but. with 
that exception, nothing transpired that requires 
special mention. 

The testimony delivered on both sides at the 
trial showed that Mrs. Ward was a woman of good 
birth and education; that she was of resolute will, 
of excellent business habits. of strong likes and 
dislikes, and somewhat given to prejudices: that 
she had lived a very careful and prudent life in 
reference to business matters, practicing rigid 
economy at all times, and had thus accumulated 
her estate. She made her own investments, col- 
lected her own rents, interests and dividends, and 
paid her own taxes, debts and expenses. She re- 
ceived the income of a trust fund of about 
$15,000 or $16,000, which had been left by her 


father, John Wetherill, in trust for her use, about - 


the year 1851. From 1861 she managed the 
trust estate also, the control of it having been 
handed over to her by the trustee. In 1870, the 
trustee, Dr. Lamb, having died, Edwin L. Stokes 
was, by her request, appointed in his place, and 
administered the trust estate until her death. In 
the latter part of her life she seems to have lived 
parsimoniously, if not meanly. Much of the tes- 
timony of the contestants was directed to her pe- 
culiarities in this respect. She lived alone; did 
her own work, scrubbed the pavement on her 
knees, cleaned the gutters, wore insufficient 
clothing in cold weather. Her house was miser- 
ably furnished, so as to have the appearance of 
poverty. Some neighboring children teased her 
at times, and she had them arrested for trivial 
causes; occasionally quarreled with her neigh- 
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bors; was sometimes seen out-doors in her bare 
feet; she raked the fire out on the zine twice: had 
pebbles and pieces of brick done up in paper bags, 
and pieces of paper twisted up and lying about; 
would sometimes wander about the room, with a 
blanket over her, talking to herself. Other pecu- 
liarities and eccentricities were testified to, anda 
number of witnesses said, that, in their opinion, 
she was of unsound mind. In the view that we 
take of the case, it is not necessary to recount the 
testimony relating to the mental capacity of the 
testatrix with any great particularity. As the 
case will have to be tried again, we prefer to leave 
the question of the sufficiency of the testimony 
on the question of capacity undecided. Should 
it come here again. it may present different as- 
pects from those which now attend it. On the 
question of undue influence, however, the case is 
in a different situation. ‘The plaintiff's fourth 
point requested the court to charge the jury that 
‘there is no evidence sufticient, even if believed, 
to justify the jury in finding that the will in ques- 
tion was the result of duress, constraint, fraud or 
undue influence,and the verdict of the jury should 
be for the plaintiff on that issue.”’ This the court 
declined. and, on the contrary, charged as follows: 
“There is no direct evidence of fraud. deceit or 
falsehood practised in this case; but you may find 
circumstantial evidence of the conduct of those 
who had the preparation and execution of this will, 
whether the testatrix acted with a full conscious- 
ness as to what she was doing. The circumstan- 
tial evidence is sufficient, if it makes out the case 
to the satisfaction of the jury.”’ The court also 
charged on this subject as follows: **The evidence 
from which this undue influence may be drawn is 
confined to three witnesses, plaintiff, E. 5. Law- 
rance, and F. Stokes; the onus is on them of free- 
ing themselves of this charge; if they have done 
it to your satisfaction, then, on that issue, you 
must find for the plaintiff. If not, then you 
should find for the defendants.*’ In all of this 
there was, in our opinion, grave error. We have 
examined with great care all the testimony of the 
witnesses named, as well as the other testimony in 
this case affecting this question, and we are bound 
to say, that there is, in our judgment, no evidence 
whatever showing or indicating any fraud, du- 
ress or undue intluence used in procuring the ex- 
ecution of the will. We have already recited the 
testimony of the three witnesses, from which 
alone the learned judge says the evidence of undue 
influence is to be derived. Instead of proving 
any undue influence, it proves, most conclusively, 
that the will was the result of Mrs. Ward’s own 
direct, intelligent and voluntary instructions. 
There is not a particle of evidence that she was 
ever asked, much less coerced, either to direct or 
assent to the particular provisions in the will. 
The great bulk of her estate is given to her 
grandsons, for whom she had expressed fondness 
during her life; only a small devise to E. L. 
Stokes, in point of value, is made in the will, and 
that, according to his testimony, was proposed by 








herself. Yet this trifling gift to one who had 
been acting as her trustee, by her own request, 
and who had been on pleasant and friendly terms 
with her, is held to subvert the usual rale of: law 
which places the onus of proof in such cases upon 
thn party alleging the fraud or undue influence. 
The case of Boyd v. Boyd, 16 P. F. 8. 283, is re- 
lied upon as justifying the charge of the court 
upon this subject; but a very slight examination 
of that case will show that it is not applicable to 
the circumstances of the present case. A brief 
‘quotation will suffice. On page 293, Mr. Justice 
Sharswood, in delivering the opinion of the court. 
said; **Hence, when the party upon whom rests 
the charge (of undue influence) derives none, or 
a very inconsiderable benefit from the will, there 
must undoubtedly be evidence of direct influence 
exerted at the time of making the will; such as, 
in effect, to destroy the free agency of the testa- 
tor. Eckertv. Flowry. 7 Wright.46. But where, 
being an entire stranger, having no claims from 
lawful relationship, he derives a very considera- 
ble benefit from the act, such direct proof ought 
not to be, and is not, required. Such was the case 
of Dean vy. Negley, 5 Ibid. 312. General evidence 
of power exercised over the testator, especially if 
he be of comparatively weak mind, from age or 
bodily infirmity, though not to such an extent as 
to destroy testamentary capacity, will be enough 
tovraise a presumption which ought to be met and 
overcome before sucha will can be established. 
Particularly ought this to be the rule when the 
party to be benefited stands in a confidential rela- 
tion to the testator. * * * Undoubtedly.if the 
counsel for an old man, whose mental faculties are 
impaired, though not destroyed by advanced age, 
should draw for him a will, giving to himself the 
bulk of his estate, or a very considerable part of 
it, it would not be enough to show the formal ex- 
ecution of the paper in the presence of two sub- 
scribing witnesses called in for the purpose. He 
must go further, and rebut the presumption by 
some evidence that the disposition made was 
the exercise of the tree will of the testator.” 
The only evidence of the value of the Texas land 
devised to E. L. Stokes was a tax receipt, in which 
the valuation was stated at $320. We are not re- 
ferred to any case by the learned counsel for the 
contestants, nor are we aware of any.in which 
the recipiency by the person drawing the will of 
so trifling a sum as this has been held sufficient 
to reverse the usual rule applicable to such cases 
in relation tothe burden of proof. While it is 
true that Mr. Stokes was also made a trustee for 
the grandsons for a number of years, it must also 
be considered that, in legal contemplation, the 
duties and responsibilities of that position are a 
ull equivalent for any merely personal advantage 
arising from 1t. 

The rule in Pennsylvania, as to the kind of ev- 
idence necessary to defeat a will, on the ground 
of undue influence, has been many times ex- 
pressed in emphatic language in the decisions of 
this court. It is forcibly stated by Mr. Justice 
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_ Gordon, in the following language, in the case of 


Lanney v. Long, 26 P. F. Smith, 115: ‘Undue in- 
fluence of that kind which will affect the provi- 
sions of a testament must be such as subjugates 
the mind of the testator to the will of the person 
operating upon it; and, in order to establish this, 
proof must be made of some fraud practiced, 
some threats or misrepresentations made, some 
undue flattery, or some physical or moral coercion 
employed, so as to destroy the free agency of the 
testator, and these influences must be proved to 
have operated as a present constraint at the very 
time of making the will. The same doctrine was 
declared in Eckert v. Flowry.7 Wr. 46; McMahon 
v. Ryan, 8 Harris, 329. and Thompson v. Kyner. 
15 P. F. Smith, 368. We are obliged to say, we 
have been unable to find a particle of testimony 
in the present case which brings it up to these re- 
quirements, and the learned court below was, 
therefore, in error in submitting the question of 
fraud and undue influence to the jury. The elev- 
enth, twelfth and thirteenth assignments are sus- 
tained. 

In the fourth assignment of error certain lan- 
guage of the learned judge in his charge to the jury, 
in relation to the creation of a trust and the selec- 
tion of a trustee, is complained of. These remarks 
were disparaging to the trustee, and might fairly 
constitute a subject of argument by the adverse 
counsel; but we think they were not called for 
by anything in the testimony, and would have 
a tendency to mislead and prejudice the jury as 
to the real matters for their determination. For 
this reason, the fourth assignment is sustained. 

We think the seventh assignment is also sustain- 
ed. The plaintiffs second point was in these 
words: **Cruelty to children is no evidence per se 
of the want of sufficient capacity to make a will.” 
The answer of the court was as follows: **I affirm 
this point; but whether starving a child to death 
is within this term is for you.’’ The affirmance of 
the point was a legal necessity. The added re- 
mark was entirely unauthorized by anything in 
the testimony, and we feel constrained to say, we 
think it without the pale of judicial propriety. It 
could only subserve the purpose of creating a prej- 
udice against the plaintiff's case, and, coming 
from the judge, who is always supposed to be im- 
partial between litigants, it may have exerted a 
powerful influence on the mind of the jury in pro- 
ducing the verdict which they rendered. It as- 
sumed, or appeared to assume, a fact not in evi- 
dence, and it tended to mislead the jury, and, for 
both these reasons, it was erroneous. 

We are of opinion that the ninth assignment is 
clearly sustained as to the testimony of Samuel 
Fife. Sarah C. Yarnall and William Little. Not 
one of these witnesses testified to any facts indi- 
eating incapacity of the testatrix, and hence they 
were not competent, not being subscribing wit- 
nesses, to give an opinion on the subject. In 
Dickinson v. Dickinson, 11 P. F. 8. 401, we held, 
that one not a subscribing witness, to a will, 
having testified to no facts indicating incapacity 





of a testator, is not competent to give his opinion 
as to want of capacity. The rule is a salutary and 
reasonable one, and ought to be enforced when- 
ever the circumstances require it. There is no- 
thing in Bitner v. Bitner, 15 P. F. S, 347, or Pid- 
cock v. Potter, 18 P. F. 8. 342, that conflicts with 
the rule as stated, or with the authority of Dick- 
inson vy. Dickinson. 

The tenth assignment of error is also sustained. 
The witness, Mrs. Winters, on cross-examination, 
was asked, whether she had not given certain tes- 
timony when she testified before the examiner. 
She denied it, and the examiner was then called 
to contradict her simply as to those particular 
matters. Then the contestants were allowed to 
give in evidence her entire testimony in chief 
before the examiner. There was no warrant for 
this, and no necessity for it in order to show that 
her testimony before the examiner, when taken as 
a whole, harmonized with her testimony on the 
trial as to these matters, for it did not do so. 

There are several other assignments of error, 
none of which are material, except the third, 
which required the court to take the case from the 
jury on the question of incapacity, on the ground 
of insufficiency of the testimony to sustain a ver- 
dict. As has been stated before, we express no 
opinion on this subject, as the same question may 
come before us after another trial on the same tes- 
timony, in connection with other evidence relat- 
ing to the same matter. 

Judgment reversed, and venire facias de novo 
awarded. 





RESPONSIBILITY OF SERVANT FOR NEG- 
LIGENT INJURY TO FELLOW - SER- 
VANT. 





OSBORNE v. MORGAN. 





Supreme Judiciai Court of Massachusetts, Worces- 
ter. January Term, 1881. 


A servant is responsible for an injury caused by his 
own negligence to a fellow-servant. 


H. L. Parker and George F. Verry, for the 
plaintiff; W. S. B. Hopkins and F. T. Blackmer, 
for the defendants. 

Gray, C. J., delivered the opinion of the court: 

The declaration is in tort, and the material alle- 
gations of fact, which are admitted by the de- 
murrer, are that, while the plaintiff was at work 
as a carpenter in the establishment of a manufact- 
uring corporation, putting up, by direction of 
the corporation, certain partitions in a room in 
which the corporation was conducting the busi- 
ness of making wire, the defendants, one the su- 
perintendent and the others agents and servants 
of the corporation, being employed in that busi- 
ness, negligently, and without regard to the 
safety of persons rightfully in the room, placed a 
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tackle block and chains upon an iron rail sus- 
pended from the ceiling of the room, and suffered 
them to remain there in such a manner, and so 
unprotected from falling, that, by reason thereof, 
they fell upon and injured the plaintiff. Upon 
these facts, the plaintiff was a fellow-servant of 
the defendants. Farwell v. Boston, etc. R. Co., 
4 Met. 49; Albro v. Agawam Canal, 6 Cush. 75; 
Gilman vy. Eastern Railroad, 10 Allen, 233, and 
13 Allen, 483; Holden vy. Fitchburg Railroad, 129 
Mass. 268; Morgan vy. Vale of Neath R. Co., 5 
B. & 8. 570, 736, and L. R. 1 Q. B, 149. 

The ruling sustaining the demurrer was based 
upon the judgment of this court, delivered by 
Mr. Justice Merrick, in Albro y. Jaquith,4 Gray, 
99, in which it was beld, that a person employed 
in the mill of a manufacturing corporation, who 
sustained injuries from the escape of intlammable 
gas, occasioned by the negligence and unskilful- 
ness of the superintendent of the mill in the man- 
agement of the apparatus and fixtures used for 
the purpose of generating, containing. conduct- 
ing and burning the gas for the lighting of the 
mill, could not maintain an action against the su- 
perintendent. But, upon consideration, we are 
all of opinion that that judgment is supported by 
no satisfactory reasons, and must be overruled. 

The principal reason assigned was, that no 
misfeasance or positive act of wrong was charged, 
and that for nonfeasance, which was merely neg- 
ligence in the performance of a duty arising from 
some express or implied contract with his princi- 
pal or employer, an agent or servant was respon- 
sible to him only, and not to any third person. It 
is often said in the books that an agent is respon- 
sible to third persons for misfeasance only, and 
not for nonfeasance. And it is doubtless true 
that if an agent never does anything towards car- 
rying out his contract with his principal. but 
wholly omits and neglects to do so, the principal 
is the only person who can maintain any action 
against him for the nonfeasance. But if the 
agent once actually undertakes and enters upon 
the execution of a particular work, it is his duty 
to use reasonable care in the manner of executing 
it, SO as not to cause any injury to third persons, 
which may be the natural consequence of his acts; 
and he can not, by abandoning its execution mid- 
way and leaving things in a dangerous condition, 
exempt himself from liability to any person who 
suffers injury by reason of his having so left them 
without proper safeguards. ‘This is not non-fea- 
sance, or doing nothing; but it is misfeasance, 
doing improperly. Ulpian, in Dig. 9, 2, 27,9; 
Parsons v. Winchell, 5 Cush. 592; Bell v. Josse- 
lyn, 3 Gray, 309; Nowell v. Wright, 3 Allen, 166; 
Horner v. Lawrence, 8 Vroom, 46. Negligence 
and unskilfulness in the management of intlam- 
mable gas, by reason of which it escapes and 
causes injury, can no more be considered as mere 
nonfeasance, within the meaning of the rule re- 
lied on, than negligence in the control of fire, as 
in the casein the Pandects; or of water, as in 
Bell v. Josselyn; or of a drawbridge, as in Now- 





ell v. Wright; or of domestic animals, as in Par- 
sons v. Winchell, and in the case in New Jersey. 

In the case at bar, the negligent hanging and 
keeping by the defendants of the block and chains 
in such a place and manner as to be in danger of 
falling upon persons underneath, was a misfeas- 
ance or improper dealing with instruments in the 
defendants’ actual use or control, for which they 
are responsible to any person lawfully in the 
room and injured by the fall, and who is not pre- 
vented by his relation to the defendants from 
maintaining the action. Both the ground of action 
and the measure of damages of the plaintiff are dif- 
ferent from those of the master. The master’s right 
of action against the defendants wouid be founded 
upon his contract with them, and his damages 
would be for the injury. to his property, and 
could not include the injury to the person of this 
plaintiff, because the master could not be made 
liable to him for such an injury resulting from 
the fault of fellow-servants, unless the master 
had himself been guilty of negligence in selecting 
or employing them. The plaintiff’s action is not 
founded on any contract, but is an action of tort 
for injuries which, according to the common 
experience of mankind, were a natural con- 
sequence of the defendant's negligence. ‘The 
fact that a wrongful act is a breach of a con- 
tract between the wrong doer and one per- 
son does not exempt him from the respousibility 
for it as a tort to a third person injured thereby. 
Hawkesworth v. Thompson, 98 Mass. 77; Norton 
v. Sewal, 106 Mass. 143; May v. Western Union 
Telegraph, 112 Mass. 90; Grinnell v. Western 
Union Telegraph, 113 Mass. 299, 305; Ames v. 
Union Railway, 117 Mass. 541; Mulchey v. Meth 
odist Religious Society, 125 Mass. 487; Rapson v 
Cubitt, 9 M. & W. 710; George v. Skivington, 
L. R.5 Ex. 1; Parry v. Smith, 4 C. P. D. 325; 
Foulkes v. Metropolitan Railway, 4 C. P. D. 267, 
andi C. P. D. 107. This case does not require us 
to consider whether a contractor or a servant, 
who has completed a vehicle, engine or fixture, 
and has delivered it to his employer, can be held 
responsible for an injury afterwards suffered by a 
third person for a defect in its original con- 
struction. See Winterbottom v. Wright, 10 M. & 
W. 109; Collis v. Seiden, L. R.3 C. P. 495; Al- 
bany v. Cunliff, 2 Comst. 165; Thomas v. Win- 
chester, 2 Selden, 367, 408; Coughtry v. Globe 
Woolen Co., 56 N.Y. 124, 127. 

It was further suggested in Albro y. Jaquith, 
that many of the considerations of justice and 
policy, which led to the adoption of the rule that 
a master is not responsible to one of his servants 
for the injurious consequences of negligence of the 
others, were equally applicable to actions brought 
for like causes by one servant against another. 
The only such considerations specified were that 
the servant, in either case, 1s presnmed to under- 
stand and appreciate the erdinary risk and peril 
incident to the service, and to predicate his com- 
pensation, in some measure, upon the extent of 
the hazard he assumes; and that “the knowledge 
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that no legal redress is afforded for damages oc- 
casioned by the inattention or unfaithfulness of 
other laborers engaged in the same common work, 
will naturally. induce each one to be not only a 
strict observer of the conduct of others, but to be 
more prudent and careful himself, and thus by in- 
creased vigilance to promote the welfare and 
safety of all.’’ The cases cited in support of these 
suggestions were Farwell v. Boston, etc. R. Co., 
4 Met. 49, and King v. Boston, etc. R. Co., 9 
Cush. 112, each of which was 1n action by a -ser- 
’ vant against the master; and it is hard to see the 
force of the suggestions as applied to an action 
by one servant against another servant. 

Even the master is not exempt from liability to 
his servants for his own negligence; and the ser- 
vants make no contract with, and receive no com- 
pensation from, each other. 
doubted, whether a knowledge on the part of the 
servants, that they were in no event to be re- 
sponsible in damages to one another, would tend 
to make each more careful and prudent himself. 
And the mention by Chief Justice Shaw, in Far- 
well v. Boston, etc. R. Co., of the opportunity of 
servants, when employed together, to observe the 
conduct of each other, and to give notice to their 
common employer of any misconduct, incapacity 
or neglect of duty, was accompanied by a cautious 
withholuing of all opinicn upon the question 
whether the plaintiff had a remedy against the 
person actually in default; and w»s followed by 
the statement (upon which the decision of that 
case turned, and which has been affirmed in sub- 
sequent cases, some of which have been cited at 
the beginning of this opinion), that the rule ex- 
empting the master from liability to one servant 
for the fault of a fellow-servant, did not depend 
upon the existence of any such opportunity, but 
extended to cases in which the two servants were 
employec in different departments of duty, and at 
a distance from each other. 4 Met. 59-61. 

So far as we are informed, there is nothing in 
any reported case, in England or in this country, 
which countenances the defendants’ position, ex- 
cept in Southcote v. Stanley, 1H. & N. 247; 8. c., 
L. J. (N.S.) Ex. 339; decided in the Court of 
Exchequer in 1856, in which the action was 
against the master, and Chief Baron Pollock and 
Barons Alderson: and Bramwell severally deliv- 
ered oral opinions at the close of the argument. 
According to one report, Chief Baron Pollock 
uttered this dictum: ‘‘Neither can one servant 
- maintain an action against another for negligence 
while engaged in their common employment.” 
1H. & N. 250. But the other report contains no 
such dictum, and represents Baron Alderson as re- 
marking that ‘the was not prepared to say that 
the person actually causing the negligence’”’ (evi- 
dently meaning ‘‘causing the injury,” or ‘guilty 
of the negligence,’’) ‘‘whether the master or ser- 
vant, would not be liable.”’ 25 L. J. (N. 8S.) Ex. 


340. The responsibility of one servant, for an in- 
jury caused by his own negligence to a fellow 
servant, was admitted in two considered judg- 





It may well be 





ments of the same court, the one delivered by 
Baron Alderson four months before the decision 
in Southcote v. Stanley, and the other by Baron 
Bramwell eight months afterwards. Wiggett v. 
Fox, 11 Exch. 832, 839; Degg v. Midland Rail- 
way, 1 H. & N. 773,781. It has since been clearly 
asserted by Barons Pollock and Huddleston. 
Swainson v. Northeastern Railway, 3 Ex. D. 341, 
343. And it has been affirmed by direct adjudi- 
cation in Scotland, in Indiana and in Minnesota. 
Wright v. Roxburgh, 2 Ct. of Sess. Cas. (3d 
series) 748; Hinds v. Harbon, 58 Ind. 121; Hinds 
v. Overacker, 66 Ind. 547; Griffiths v. Wolfram, 
22 Minn. 185. 
Exceptions sustained. 





USURY—NATIONAL BANKS—RENEWALS. 





MONITEAU NATIONAL BANK v. MILLER. 





Supreme Court of Missouri, October Term, 1880. 


Where a bank contracts an usurious loan, and sub- 
sequently is organized under the national banking 
act, and makes several renewals of the usurious 
notes, the taint of usury in the original transaction at- 
taches to all the subsequent renewals; and, when the 
bank sues on the last renewal note, the borrower is 
entitled to credit for all the interest paid by him. 


HENRY, J., delivered the opinion of the court: 

This is a suit on two promissory notes, dis- 
counted by plaintiff, which defendant signed as 
surety, for one Reed. In 1869 Reed borrowed of 
the Bank of California, a corporation organized 
under the laws of this State, $1,041, and executed 
his note for that amount, payable ninety days 
after its date, with defendant as his surety, but re- 
ceived on account thereof but $996.40, the bank 
stipulating for the payment of $49.60, interest for 
said loan, $26.15 of whieh was an excess of the 
legal rate of interest, the whole amount of inter- 
est being included in the note. 

It was renewed every ninety days; Reed occa- 
sionally, at said renewals, making payment, and 
at the other renewals, borrowing additional sums 
which were included in the renewal notes. In 
1874 the Bank ef California was organized under 
the national currency act, as the Mouiteau Na- 
tional Bank of California, and the notes in ques- 
tion, one for $731.30, dated April 28, 1878, and the 
other for $400, dated June 28, 1875, each payable 
in ninety days, are renewals of the original notes 
executed to the Bank of -Valifornia. 

The defense was usury, and by an agreement 
there was a referenee of the cause to R. F. Steven- 
son, Esq., who heard the testimony and made his 
report of the same to the court, with special find- 
ings of facts, giving a detailed history of each 
note, and with respect to the note for $731.30, 
which represents the original note for $1,041, 
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finding that at the end of 180 days from its incep- 
tion to within the 14th of February, 1870, Reed, 
the principal, had made payment thereon, which 
not only covered interest then accrued, but re- 
duced the principal. These payments were applied 
to discharge the interest. Also that the full 
amount of the money actually received by Reed 
on the discount of that note, and loans subse- 
quently obtained and included in renewals there- 
of, had been overpaid by $242.40. The court 
found for defendant on the first count, and that 
deducting all interest, there was due plaintiff on 
the other note, on the 28th of September, 1875, 
$107.35, and rendered judgment accordingly, from 
which plaintiff has appealed. By the 30th section 
of the National Currency Act, ‘The knowingly 
taking, receiving, reserving or charging a rate of 
interest greater than aforesaid (that ailowed 
by local law here, ten per cent. per an- 
num), shall be held and adjudged a forfeiture of 
the entire interest which the note, bill or other ev- 
idence of debt carried with it, or which has been 
agreed to be paid thereon.’’ In The First Na- 
tional Bank of Morristown v. Stauffer; decided by 
the U. 8. Circuit Court for the Western District of 
Pennsylvania, February 13th, 1880, reported in 
** The Reporter’? of July 21st, 1880, p. 70, the bank 
had charged and received more than the legal rate 
of interest for the period which elapsed between 
the date and maturity of the note, and the ques- 
tion whether that fact subjected the bank to a for- 
feiture of the interest which .accrued afterwards, 
and it was held that it did: The court observed 
that ‘‘the entire interest which the note carries 
with’ it’’ is forfeited, and if this means all the 
interest which accrues upon it, as I think it clearly 
does, it is difficult to understand how any part of 
it is recoverable. In Barrett v. The National 
Bank, 8 Otto, 555, it was decided that: ‘*When il- 
legal interest has been stipulated for, but not paid, 
then only the sum lent without interest can be re- 
covered,”’ and that the effect of a stipulation for 
illegal interest by a National bank is to deprive it 
of the right to recover more than the sum lent 
without interest. In the National Bank v. Stauffer, 
supra, the court said: ‘The receiving of illegal in- 
terest in furtherance of a stipulation to that ef- 
fect can not place the bank upon any better foot- 
Ing.’ In the case at bar, illegal interest was 
* charged and included in the first note and in each 
“renewal thereof. The note in suit includes noth- 
ing but interest, legal and usurious. All the 
money received by Reed on the discount has been 
paid. Payments made generally on a note bear- 
ing usurious interest will be applied to the satis- 
faction of the principal. Bank v. Stemmons, 34 
Ohio, 142; In re Wild,11 Blatch. 243. When renewal 
notes have been given in continuation of the same 
original loan, the taint of usury in the first trans- 
action attaches to all such renewals: and when the 
bank sues on the last renewal note, the borrower 
is entitled to credit for al] the interest paid by him 
on the loan from the beginning, and not merely 
to the excess above the leg&il rate. Overholt v. 











National Bank of Mt. Pleasant, 82 Penn. St., 49. 
‘‘Whenever a National Bank charges or stipu- 
lates for an illegal rate of interest, all payments 
of interest, and not merely the excess, is illegal,” 
Ib. Hence all payments made are to be applied 
to the prineipal, because the right of the bank to 
any interest has been forfeited by the stipulation 
for usurious interest., The statute of limitations 
has no application. This is not a suit by the debt- 
or to recover back illegal interest paid, but a suit 
by the bank to recover usurious and legal interest. 
The payments made, applied to the principal, 
have fully paid it, and the larger note represents 
nothing but interest, which has been forfeited by 
a violation of the law. The court committed no 
error in accepting the report of the referee as to 
facts found, and rejecting his inferences or conclu- 
sions from those facts. The report of the referee 
is of the value of a special verdict, and without 
ordering a new trial, the court may reject the con- 
clusions of the referee from the facts found, and 
render such a judgment as the law applicable to 
the facts warrants. P. Neil v. Capbell, 61 Mo. 
203. 

The judgment of the circuit court is affirmed. 
All concur. 








ABSTRACTS OF RECENT DECISIONS 


SUPREME COURT OF THE UNITED STATES 
October Term, 1880. 


CONTRACT—CONFEDERATE MONEY—RATE OF 
INTEREST—UsuryY.—1. Although it has been long 
settled that transactions in Confederate money 
during the civil war between inhabitants of the 
Confederate States, within the Confederate lines, 
not made to further the purposes of the Confed- 
erate government, could be enforced in the Fed- 
eral courts after the restoration of peace, to the 
extent of their just obligation; and that if such a 
contract, payable in dollars, was, according to the 
understanding of the parties, to be paid in Con- 
federate dollars, upon proof of that fact, the party 
entitled to payment can only recover the value of 
Confederate dollars in the lawful money of the 
United States (Thorington v. Smith, 8 Wall. 1.), 
still, to bring a case within such a rule, it must 
clearly appear that the intention of the parties 
contemplated payment in Confederate dollars. 
Where a party in New Orleans owed a debt of 
$10,000, bearing interest at ten per cent., and he 
borrowed money with a view of effectinga re- 
newal at a lower rate of interest, while the city 
was still in the Confederate lines, but made large 
payments upon the principal and interest from 
time to time, after the Federal forces took posses- 
sion of New Orleans, always in the lawful money 
of the United States, and no claim was ever made 
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that the notes called for Confederate dollars, until 
about the time of the commencement of this suit, 
fifteen years after the notes were given: Held, 
that such facts did not show an intention on the 
part of the parties that the payment should be 
made in Confederate money. and that the court 
below was right in giving judgment without any 
deduction for the depreciated value of Confeder- 
ate dollars. 2. By a statute of Louisiana, if a 
person pays on a contract a higher rate of interest 
than eight per cent., it may be sued for and re- 
covered back within twelve months from the time 
of the payment. Rev. Stat. 1870, sec. 1855. Be- 
fore this statute, which was first enacted in 1844, 
it had been decided by the highest court of the 
Statein seveial cases, that money paid for usuri- 
ous-interest could not be reclaimed or imputed to 
the ‘capital.. Perrillat v. Puech, 2 La. 428; Mil- 
laudou v. Arnaud, 4 La. 545; Poydras v. Turgeau, 
14 La. 37; Merchants’ Bank v. Gove, 15 La. 378; 
Coxe v. Rowley, 12 Rob. 278. Since the statute, 
it has been held that a reclamation can not be 
made, or the usurious interest imputed to the 
principal, unless the suit for the recovery is be- 
gun, or plea of usury set up to the claim within 
twelve months after the payment is made. Cox 
v. McIntyre,6 La. An. 470; Weaver v. Maillot, 15 
La. An. 395. In view of these decisions, the ap- 
pellant was not entitled to any credit on the prin- 
cipal of his debt by reason of usurious interest 
paid, because his last payment of interest was 
made in March, 1875, and his suit was not begun 
until January 11, 1877, more than twelve months 
afterwards. Affirmed. Appeal from the Circuit 
Court of the United States for the District of Lou- 
isiana. Opinion hy Mr. Chief Justice WAITE.— 
Cook v. Lillo. 


AGENCY—CONTRACT.—J.J. Jackson, the agent 
of the defendant, a British corporation, transact- 
ing its business in Baltimore, was in the habit) of 
keeping all of its funds in his hands, and his own 

- funds besides, with the plaintiff bank, in an ac- 
count, in the name of J. J. Jackson, agent, and 
made remittances to the defendant in drafts, which 
he ‘purchased from a certain firm of dealers in 
foreign exchange in Baltimore, and paid for with 
checks on the plaintiff bank. This was under- 
stood by the bank. His checks showed that very 
large sums of money credited to his account as 
agent, were used in other ways than for the ben- 
éfit of the company. He got behind in his ac- 


counts, and a special agent was sent to Baltimore . 


to get a settlement. For convenience of settle- 
ment, the accounts were divided into three class- 
es, and each class examined separately. Upon 
the statement of the first class, it was found that 
a balance of more than $12,000 was due the co.n- 
pany. Not having at the time more than $5,000 
or $6,000 to his credit, he asked the bank-presi- 
dent’s permission to overdraw his account, saying 
that his agents were belind in their remittances, 
but that he would hurry them up and soon make 
the deficit good. This request was granted. 
About ten days afterwards, upon the settlement 





of the second class of accounts, it was found that 
afurther amount of about $5,000 was due from 
Jackson to the company. He again requested 
the permission of the bank to overdraw, making 
substantially the same statements as before. This 
request was again granted, and he purchased 
another draft from the foreign exchange dealers 
(paying for it with the check on plaintiff), which 
was forwarded to the defendant company at Lon- 
don and paid. Before the settlement of the third 
class of his accounts with the defendant, he ab- 
sconded and his agency was revoked. The bank 
then called upon the company to pay the over- 
draft, claiming that the money advanced was, in 
effect, a loan to the company. The company de- 
clined to recognize the liability, and this 
suit was brought to recover the balance due, 
as for money loaned. The facts being undis- 
puted, the court below directed a _ verdict 
for the defendant. Held, that the court below 
took the proper view of the affair. That so un- 
usual and improbable thing as the application of 
a large foreign insurance company, through one 
of its agents in this country, for the privilege of 
overdrawing its bank account at the agency, so 
that funds might be remitted to the home office 
abroad, afew days in advance of anticipated re- 
ceipts from current business, can hardly be pre- 
sumed from the single fact that the agent of the 
company, who was also the agent of other parties, 
saw fit to keep his bank account in his name as 
agent, without indicating for whom. Pleasanton 
v. Fant, 22 Wall. 116. Affirmed. In error to 
the Circuit Court of the United States for’ the 
Southern District of New York. Opinion by Mr. 
Chief Justice WAITE.—Central National Bank v. 
Royal Insurance Co. 

WRIT OF ERROR— FORM—REQUISITES.— ‘*We 
have no jurisdiction in this case, as no writ of er- 
ror has ever been issued. Mussina v. Cavazos, 6 
Wall. 358. By the ninth section of the act of 
May 8, 1792, 1 Stat. 278, ch. 36, it was made the 
duty of the clerk of this court to transmit to the 
clerks of the several courts the form of a writ of 
error approved by two of the justices of this 
court. This was done, and the form adopted re- 
quired the writ to be issued in the name of the 
President of the United States, and have the teste 
of the chief justice of this court. Sec. 1004 of the 
Revised Statutes isjas follows: , Writs of error 
returnable to the Supreme Court may issue as 
well by the clerks of the circuit courts under the 
seal thereof, as by the clerk of the Supreme 
Court. When so issued, they shall be, as nearly 
as each case may admit, agreeable to the form of 
a writ of error transmitted to the clerks of the 
several circuit courts by the clerk of the Supreme 
Court, in pursuance of sec. 9 of the act of May 8, 
1792, sec. 36.’ The writ in this case was in the 
name of the chief justice of the Supreme Court of 
Louisiana. It bore the teste of that chief justice, 
and was signed by the clerk, and sealed with the 
seal of that court. It had nota single requisite 
of a writ of this eourt. Had {it been coloi1ably 
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issued from this court,it might have been amended 


under sec 10050f the Revised Statutes, which is 
very liberal, and as follows: ‘The Supreme Court 
may, at any time, inits discretion and upon such 
terms as it may deem just, allow an amendment 
of a writ of error, when there is no mistake in the 
date of the writ, or a seal to the writ is wanting, 
or when the writ is made returnable on a day 
other than the day of the commencement of the 
term next ensuing the issue of the writ, or when 
the statement of the title of the action or parties 
thereto in the writ is defective, if the defect can 
be remedied by reference to the accompanying 
record, and in all other particulars of form: pro- 
vided the defect has not prejudiced, and the 
amendment will not injure, the defendant in er- 
ror.’ But here there is nothing which even pur- 
ports to bea writ from this court, and there is, 
therefore, nothing to amend. If we should per- 
mit the parties to change the seal,or the title, or 
to do everything else which this section allows, 
there would still be no writ, for nothing has been 
done either in the name of the President or un- 
der the authority of the United States. The Su- 
preme Court of the State has directed that its 
reeord be certified here for examination and re- 
view, but no writ to that effect either in form or 
substance has ever been issued from this court. 
As such a writ is necessary to our jurisdiction, the 
suit is dismissed.’’ In error to the Supreme Court 
of the State of Louisiana. Opinion by Mr. Chief 
Justice WAITE.—Bondurant v. Watson. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


January, 1881. 


FIRE INSURANCE—CONDITION—SALE.— Where 
a fire insurance policy provided that it should be- 
come null and void if the property insured should 
be ‘sold or conveyed in whole or in part,’’ and the 
plaintiff conveyed the whole by wairanty. deed, 
with release of dower, to one D, who, at the same 
time, and as part of the same transaction, made 
and executed a deed of the same to the plaintiff’s 
wife, it was heid, that there had been a sale of the 
property, which avoided the policy. Opinion by 
CouLt, J.—Oakes v. Manufacturers’ F. & M. Ins. Co. 


MORTGAGE—DURESS—PARENT AND CHILD.—- 
In an action to recover possession of certain real 
estate, the plaintiff put in evidence a mortgage of 
the premises with power of sale, and offered evi- 
dence tending to show its execution by the de- 
fendant, a breach of the conditions, and a sale 
under the power to the plaintiff. The defendant 
sought to avoid the mortgage upon the ground 
that he was induced to execute it by duress, and 
the evidence tended to show that he was induced 
to execute it by threats of the prosecution and 
imprisonment of his son. Held, that an instruc- 
tion to the jury, that such duress would avoid the 





mortgage, was correct. Opinion by Morton, J. 


—AHarris v. Carmody. 


FIRE INSURANCE—CONDITION—SALE.— Where 
a policy of fire insurance contained a clause which 
provided that it should become void “if the prop- 
erty should be sold,’’ and it appeared that D, 
plaintiff's intestate, procured the insurance when 
the premises were subject to a mortgage to |., and 
the policy was on its face made payable to him in 
case of loss as mortgagee; and after the death of 
D, the land and building insured were conveyed 
by his heirs to L by a deed absolute in form, and 
containing no mention of his mortgage and no 
declaration of trust in favor of the grantors, it was 
held, that there was a sale of the property within 
the terms of the policy, which avoided the in- 
surance. Opinion by CoLt, J.—Dailey v. West- 
chester Ins. Co. 


PROMISSORY NOTE — SURETY — CHANGE OF 
RATE OF INTEREST.—In an action against the ex- 
ecutors of one of the sureties upon a promissory 
note, dated October 16, 1871, whereby the makers 
promised to pay to the plaintiff a sum named on 
demand, with interest at the rate of seven and 
one half per cent. per annum, payable semi-an- 
nually, it appeared that some years after the date 
of the note, the plaintiff’s cashier, having author- 
ity to do so, wrete upon the back of the note the 
memorandum ‘rate of interest to be six and one 
half per cent. from October 10, 1876.” Held, that 
such change in the note did not discharge the sure- 
ties, even if made without their knowledge. Opin- 
on by Morton, J.—Cambridge Savings Bank v. 
Hyde. 


BOND—AGENT—DUTY OF OBLIGEE.—In #n ac- 
tion against the defendants as sureties upon a 
bond given by one D, conditioned for the faithful 
performance of his duties as agent of the plaintiff, 
an insurance company, it appeared that one of 
the by-laws of the company, which: were referred 
to in the bond, required that the agents should 
render monthly accounts and should pay each 
month the balance due to the company; that D 
rendered his monthly account regularly, but that 
in December 1877, he failed to pay the whole bal- 
ance due by him, and that thereafter his indebted- 
ness to the company increased from month to 
month until his death in March 1879, when he owed 
a balance larger than. the penal sum of the bond; 
and that the plaintiff did not notify the sureties of 
ihis default until after his death. Held, that the 
sureties were not discharged. Opinion by Mor- 
TON, J.— Watertown Insurance Co. v. Simmons. 


HOMESTEAD—REPEAL OF STATUTE—HUSBAND 
AND WIFE.—Where a husband acquired an estate 
of homestead, under a statute subsequently re- 
pealed by a later statute containing a clause sav- 
ing any rights acquired under the previous stat- 
ute; and his first wife having died after such re- 
peal, thereafter married again, it was held, that the 
second wife was entitled to the homestead. Opin- 
ion by MorTON, J.—Cowdrey v. Cowdrey. 
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SUPREME COURT OF WISCONSIN. 
April 19, 1881. 


ACCOMMODATION PAPER — NOTES FOR Ma- 
CHINE-—W ARRANTY.—In an action against an ac- 
commodation indorser of promissory notes, the 
facts that the notes were given for a machine war- 
ranted to answer. certain purposes, but which 
proved, on trial, to be absolutely worthless for 
such purposes; that plaintiff took with notice of 
the warranty and of the breach thereof, and after 
the maturity of the notes; and that the principal 
maker is utterly insolvent—entitle the indorser to 
be subrogated to the rights which the principal 
maker would have in such a suit against him. 
Hiner v. Newton, 30 Wis. 640. Opinion by OR- 
TON, J.—McDonald Mfg Co. v. Moran. 


EVIDENCE—SUFFICIENT TO TAKE THE CASE 
TO THE JURY—NEGLIGENCE— PERSONAL INJU- 
Ry.—1. In an action ‘at law, where there is any 
evidence upon which the jury would be justified 
in finding a verdict for the party who has the bur- 
den of proof, the case should not be taken from 
them. 2. The proper legal meaning of the term 
‘proximate cause,’’ discussed. 3. In’ an action 
against « railway company for injuries to a child 
causing its death, the plaintiif’s evidence tended 
te show that the child was twenty-two months 
old, and previously 1n good health; that defend- 
ant’s engine struck the child, and threw it into 
the air and about fifteen feet away from the track; 
that it was taken up senseless and with one leg 
broken; that the broken limb was adjusted and 
bandaged by physicians, who continued te treat 
the child, and whose directions and prescriptions 
were strictly followed ; that a cough set in directly 
after the injury, and the child manifested great 
pain and nervous irritability, with sleeplessness, 
lack of appetite, etc.; that in a few days it had an 
unnatural appearance of the eyes; that these 
symptoms continued and increased until its death; 
that about eight days before its death it grew much 
worse. and was alternately hot and cold, and its 
face frequently flushed and red; that afew days 
before death, the physicians removed the splints 
and bandages from the broken limb; and that the 
death occurred about a month after the injury. 
Held, that upon this evidence the jury would have 
been justified in finding that the death was caused 
by the injury inflicted by the defendant.. Opinion 
by ORTON, J.—Jucker v. Chicago, etc. R. Co. 


SPECIFIC PERFORMANCE—STATUTE OF FRAUDS. 
—1. Equity will enforce specific performance of a 
contract within the statute of frauds, when there 
has been such a part performance that » refusal 
by one party to perform will operate as a fraud 
upon the other. 2. Thus, where defendants, by 
promising to accept and execute on their part a 
lease of certain stores from plaintiff for five years, 
induced plaintiff to break off pending negotia- 
tions for renting such stores to a third person, and 
to materially alter their structures in order to 
adapt them to defendants’ use, and entered into 





und held full possession of such stores for two 
years, paying rent therefor according to said 
agreement, but neglected (without refusing) dur- 
ing that time to execute on their part the lease 
executed by plaintiff, and tendered to them when 
they took possession, and at the expiration of two 
years refused to execute such lease or continue to 
occupy and pay rent according to its terms: Held, 
that they should be adjudged to execute the lease. 
Opinion by ORTON, J.— Seaman v. Ascheman. 


STATUTE OF FRAUDS—PART PERFORMANCE.— 
1. On demurrer to one of several counts of the 
complaint in a civil action, as not stating a cause 
of action, the court can not look into the others to 
see whether all the counts togéther state only 
‘sone indivisible cause of action.’’ 2. The com- 
plaint alleges that while plaintiff and his wife 
were engaged in a profitable business in another 
State, worth a specific sum per annum, defendant 
engaged plaintiff and his family to come to the 
city of Fond du-Lac in this State, and promised to 
employ them there in a like business, and agreed 
that plaintiff should not be at any pecuniary loss 
by reason of such change; that in pursuance of 
such agreement plaintiff sold his property and 
business at a great sacrifice,and came to Fond du 
Lac; and that defendant refused to perform the 
agreement on his part, through no fault of plain- 
tiff or his wife, to plaintiff's damage, etc. Held, 
(1.) That the contract was not within the statute 
of frauds, as it provided for immediate perform- 
ance and there had been part performance and 
pecuniary loss thereby, and an offer and readiness 
to perform by plaintiff. (2.) That the complaint 
states a cause of action in favor of the plaintiff 
alone (although thé court might, on motion, have 
required it to be made more definite and certain) 
and to that extent the wife is not a necessary 
party. Opinion by Orton, J.—Birdsall v. Bird- 
sall. 





SUPREME COURT OF MISSOURI. 
Morch, 1881. 


INJUNCTION—DEDICATION OF STREET — AU- 
THORITY OF EXECUTORS—DEDICATION BY DEED. 
—Suit to enjoin the City of St. Louis and H from 
improving a street called ‘‘Hogan Avenue,” which 
was being proceeded with under a contract with 
the city. Plaintiff claimed to be the owner of a 
parcel of Jand, the northern thirty feet of which 
forms the south half of Hogan Avenue. and the 
question presented is, whether there has been a 
dedication of said strip with one of equal length 
and width north, and adjoining it. The city re- 
lied upon a plat of Vandeventer Place, executed 
and filed in 1870 by Wm. Vandeventer for himself, 
and also in connection with three other parties as 
executors of the last will of Peter Vandeventer, 
upon which the north half of Hogan Avenue is 
designated as follows: *‘Proposed Hogan Av- 
enue.”’ No authority of the executors to make 
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such dedication wasshown. Held, in the absence ' 


of a provision of the will, and an order or decree 
of a court having jurisdiction to make it, author- 
izing such a disposition of the testator’s landsthe 
executors had no such power over the estate. The 
evidence, however, further showed that in 1857 or 
1858, Peter Vandeventer, who owned the land on 
the north, and John Hogan, who owned it on the 
south side of survey 1660, agreed to open the land 
in question, and each, as H and others testified, 
moved his fence back thirty feet from the line be- 
tween them; and from that time on, the north half 
was open and used by the public as a highway, 
and was thus dedicated to the public. There isa 
conflict of evidence as to whether the south half 
was opened and used by the public as a highway. 
Aside from the evidence of the use of the south 
half, it appeared that Hogan claimed the land by 
a deed from J G& M G, the latter being con- 
ceded to have been the real owner, in which the 
land in question claimed by H and conveyed to 
plaintiff in 1865, was reserved in the latter deed, 
in which MG joined with H. Hogan Avenue 
was recognized asa street sixty feet wide, occu- 
pying thirty feetof M G’s land. Held, conceding 
that, in. 1857 or 1858, when H moved his fence 
back thirty feet from the north line of sutvey 
1660, he was not the owner of the land, and that 
the title was in M G; yet, by that deed from M G 
and H and wife. she ratified and confirmed. the 
dedication made by H while he was in possession, 
and plaintiff, therefore, has no title to the land. 
The evidence also showed that the city in 1870 
accepted the dedication made by M G by grading 
the avenue its full width. Cause reversed and re- 
manded. Opinion by HENRY, J.—Kaime v. Harty 
and City of St. Louis. 

ALLEGATA AND PROBATA—VARIANCE FATAL 
—LIABILITY OF INDORSER—NOTICE OF PROTEST 
—How MApDE—JOINT AND SEVERAL CONTRACT. 
—The note in suit was declared on as made, exe- 
cuted and delivered to C. C. Bland, one of the 
executors of the estate of R. P. Faulkner, while 
the one, offered in evidence in support of such al- 
legation, was made and executed to J. D. Faulk- 
ner and C. C. Bland, executors. The ebjection to 
the introduction of the note in evidence was con- 
sequently well taken, and should have prevailed. 
It is the allegation of oye cause of. action, and the 
introduction of evidence to establish another and 
very different cause, and is a vital objection. 
Waldheer v. Hannibal, etc. R. Co., 71 Mo. 514. 
The petition is further defective in this, that it 
does not state where the note is payable; while 
the note offered in evidence is payable at the Se- 
curity Bank. This is a fatal defect. Sabree v. 
Door, 9 Wheat. 558. There is no allegation in the 
petition that the note was presented for payment 
at such place, and of notice to indorser. The in- 
dorser’s contract, like his liability, is conditional, 
and the plaintiff’s right to recover depends, there- 
fore, upon averment of the performance of the 
condition precedent; and the petition containing 





no such averment, is fatal to any recovery against ' part from Lewis, and Edina falling within the 





the indorser. A distinct promise to pay by the 
indorser, after maturity, and with full knowledge, 
etc., would, by weight of authority, be admissible 
in support of the usual averment. A notarial pro- 
test is evidence of demand, refusal and notice of 
dishonor only when verified by affidavit. Wag. 
Stat., § 50, p.598. In this instance, not being ver- 
ified, even if otherwise unobjectionable, it could 
not be evidence of notice. The certificate is 
further objectionable in failing to state how or in 
what way the notary gave notice to the indorser. 
It would have been sufficient if the certificate had 
stated that the notary had mailed to the indorser 
the usual papers at the proper post-office. Pier 
v. Heinrichshoffen, 67 Mo. 163. If the proper 
steps are not taken to fix the liability of 
the indorser, and thus convert his condition- 
al liability into an absolute engagement, he 
is discharged, unless with full knowledge of 
his release he promises to pay the debt, or 
does acts from which such promise can be 
clearly inferred. Long v. Dismer, 71 Mo. 452. 
An accommodation indorser, while the paper re- 
mains in first hands, may successfully plead such 
fact. 1 Parsons Notes and Bills, 183, 184 and cases 
cited; but this defense becomes unavailable when 
the note passes into other hands. Miller v. Mel- 
lier, 59 Mo. 388. Although a person who, before 
delivery thereof, indorses a note of which he is 
neither payee nor indorsee, is prima facie one of 
the makers of such note, parol evidence is always 
admisslble to show in what'capacity his signature 
was given. Kuntz v. Temple, 48 Mo. 71; Mam- 
mon v. Hartman, 51 Mo, 168; Seymour v. Far- 
rell, Ib. 95; Cahn v. Dutton, 60 Mo. 297. If Mal- 
com, as the petition alleges, was an indorser and 
not a surety, he had no right to notify Bland ¢o 
bring suit, and is not discharged by any failure of 
the latter to do so. Clark v. Barrett, 19 Mo. 39. 
In this State, where all contracts are both joint 
and several, a party bound in acontract. whereby 
he becomes both obligor-and obligee, may main- 
tain an action, even at law, on such contracts. 
Winter v. White, 1 Bing. and Brad, 350; Bedford 
v. Benton, 1 Bing. (N. C.) 399. An express prom- 
ise to pay, made by one executor to another, can 
be the basis for an action at law by the one 
against the other. Phillips v. Phillips, 1 Stewart, 
71. Reversed and remanded. Opinion by SHER- 
Woon, C. J.—Fautkner v. Faulkner. 
EJECTMENT— TOWN PLAT— DEDICATION TO 
PuUBLIC—ACCEPTANCE.— This was an action of 
ejectment to recover possession of block 9 tn 
that part of the town of Edina laid out by W. J. 
Smallwood. The defense set up is a dedication 
of the block in question to public use by Small- 
wood, by filing in Lewis County, on the 18th day 
of November, 1839, a town plat on which the 
block in question was set apart and designated for 
public use, and also by a deed indorsed on said 
plat purporting to quitclaim the block in question 
to Lewis County, for public use. The answer 
also alleges that Knox County, being formed in 
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boundaries of Knox, the deed passed to Knox, 
and the block was in the possession of Knox 
County from its formation until 1873. Plaintiff 
claims title by virtue of a sheriff’s deed under a 
sale upon an execution against Smallwood. .On 
the face of the plat, block nine is marked ‘‘pub- 
lic square,’”’ and, under the head of references, 
No. 9 is declared public property for the purpose 
of building a court house, should the county seat 
ever be located at Edina. On the back of the 
plat is a deed or writing by which Smallwood 
conveys the streets, etc., with block nine, accord- 
ing to the plat, to Lewis County, to purposes 
aforesaid, forever. The plat and deed were duly 
recorded. The facts set out in the answer were 
proved, and also that the Town of Edina con- 
trolled the block up to 1871, and said town became 
the county seat, but the court house was built on 
another block. The town conveyed to the school 
board, the defendant in this suit. Plaintiff 


claims that the land, when laid out, was 
in Ralls and not Lewis County; that the 
plat was not acknowledged, and, if ac- 


knowledged and filed, it dedicated block 9, only 
for the purpose of having erected upon it a court 
house; and the court-house not being built upon 
it, there was no acceptance of the dedication, and 
the Block reverted to Smallwood or his grantee. 
Held, that the land at the time it was platted, was 
in Lewis County. Ter Laws, vol. 1, p. 650; vol. 
2, p. 90, §§ 1,2 & 8; Statutes 1825, vol. 1, p. 242, 
sec. 29.—Laws 1833. Plaintiff’s replication ad- 
mits the acknowledging and filing of the plat, and 
it can not be questioned; and such acknowledg- 
ment and filing vested the fee in the county by 
express statutory provision. Laws of 1835, sec. 4, 
p? 599. The words ‘‘public square,”’ on block 9 
of plat in connection with the writing on the 
back, was sufficient to vest the fee in the county 
generally, and not alone for the purpose of erect- 
ing thereon a court-house. The failure of the 
county to erect the court-house upon said block 
does not revest the fee in Smallwood or his 
grantee. Judgment for defendant affirmed. Opin- 
ion by NORTON, J.—Reid v. Board of Education of 
Toton of Edina. 








QUZRIES AND ANSWERS. 


QUERIES. 

26. The general rule is that a change of domicil by 
the parent carries with it that of his minor child. 
But A leaves New York; his minor child refuses to 
accompany him, and he leaves it with relations in New 
York. A acquired property in Texas. The child and 
its descendants sue for the property. The limitation 
of New York and Texas is different. Which governs 
in the courts of Texas? Is the child to be held to be 
of full age by the laws of New York or Texas? 18 
Martin, 69; Story on Conflict of Laws. 52; 8 John- 
son, 189. 








_ QUERIES ANSWERED. 
Query 22 {12 Cent. L. J. 383]. A sells B a tract 
of land upon credit; executes a deed which is duly 
recorded, and in the deed reserves a specific lien 








on the land for the unpaid purchase-money. Af- 
er the sale, «x railroad is constructed through 
the land by a deep cut. To this railroad, B, 
who is in possession, gives the right of way. For 
years the railroad company fail to finish the road. In 
the meantime A files his bill, has the land sold (with- 
out notifying the railroad company), to enforce his 
lien; at the sale buys back the land and has title 
vested in him, leaving B largely indebted to him upon 
the original debt. The railroad company now pro- 
pose to complete the road. Have they any title to the 
right of way? If not, what is A’s remedy against 
them? L. 

Answer. [See, aiso, 12 Cent. L. J. 408.] B’s deed 
was recorded, and thereby became notice to the rail- 
road company of A’s lien. The-rule caveat emptor 
would apply. The company, having due notice, ob- 
tained no title, except subject to the lien; and, when 
B’s title was extinguished, the company’s title went 
with it. They have no title, and A’s remedy is tres- 
pass and damages. However, as they were in pos- 
session, the safer plan would have been to have it a 
party, and thereby effectually cut off their equity of 
redemption. See Houk on Liens, and 2 Jones on 
Mortgages, under the proper heads. SUBSCRIBER. 

Lincoln, Neb., May 3, 1881. 








CORRESPONDENCE. 





THE ARREST OF A CORPSE FOR DEBT. 
To the Editor of the Central Law Journal: 

In the April number, 1880, of the Central Law 
Journal, it is affirmed that in the Middle Ages a 
corpse could be arrested by a creditor for debt. 
The writer says: ‘‘Among the notable persons 
and occasions when it occurred in England, was 
the arrest of the body of the poet Dryden, in 1700. 
The funeral train was stopped in this manner on 
the way to the burial.” 

In his life of Dryden, Dr. Johnson gives a dif- 
ferent account from this, of the burial of Dryden. 
He says in substance that on the death of Dryden, 
the Bishop of Rochester tendered a spot in West- 
minster Abbey free of charge, and that Lord Hali- 
fax offered to defray the cost of a gentleman’s 
private burial, which the widow and his son 
Charles Dryden accepted. That at the moment 
the hearse was ready to move from the house, 
Lord Jefferies, son of Lord Chancellor Jefferies, 
was passing; and being informed the hearse con- 
tained the remains of Dryden, offered to under- 
take amore brilliant funeral,and to appropriate 
£1000 fora monument. That he so far succeeded as 
to suspend the burial, and have the body sent to an 
undertaker’s to be embalmed. But that, when ap- 
plied to three days afterwards by the undertaker, 
he had the effrontery to say he was drunk when he 
disturbed the funeral, and would have nothing 
further to do with the matter. This statement that 
our forefathers allowed the bodies of dead folks to 
be arrested, should be well sustained by authority, 
otherwise it is a heavy tax on our credulity. But 
I must confess Dr. Johnson’s account of Dryden’s 
burial is a tax of the same kind. 

B. H. BIGHAM. 

La Grange, Ga. 













